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PliEfACE 


The recent experiences of the United States Senate in 
attempting to compel the testimony of witnesses and punish 
them for contempt in the course of its investigations, and the 
procedure of its committees in making these investigations 
have caused many questions to be asked concerning 'the in- 
quisitorial power of Congress. 

What constitutional and legal rights does Congress have to 
the exercise of inquisitorial power, that is, the power of 
investigation and its three ancillary powers, namely: die 
power to compel the attendance and testimony of witnesses ; 
the power to compel the production of papers and informa- 
tion; and the power to punish for contempt? Is there any 
express basis in the Constitution for the exercise of these 
powers? If not, what is their origin and under what in- 
terpretation of the Constitution may such powers be implied? 
Inasmuch as these powers are judicial in character, is it not 
contrary to the doctrine of the separation of powers for Con- 
gress to exercise them except where it has received a judicial 
grant in the iConstitution ? Assuming that Congress has 
these powers, is it not restricted in their exercise by the 
.amendments to the Constitution guaranteeing personal 
rights? If so, to what extent? What is the difference be- 
tween the powers of the House of Representatives and the 
powers of the Senate in this respect ? What is the difference 
between the powers of either House of Congress in this 
regard and the power of Congress to enact legislation 
providing for the exercise of such powers ? Can either 
House delegate the power to punish for contempt to 
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its committees? Can Congress by an act delegate such 
power to investigating committees or commissions? What 
methods has Congress used in compelling testimony and 
punishing for contempt? Why have congressional investi- 
gations been necessary? Finally, can the courts review the 
inquisitorial powers of Congress or are the Houses of Con- 
gress the final adjudicators of their powers in this respect? 

It is the major purpose of this study to analyze the prob- 
lems indicated by these questions. To do so, it has been 
necessary first to get a clear understanding of the roots from 
which the exercise of inquisitorial power by Congress has 
grown, hence the first chapter deals with early English, 
colonial and state precedents. Then an analysis is made of 
the development of congressional precedent and practice. In 
considering the development of inquisitorial power by Con- 
gress only the more important cases of investigation and 
punishment for contempt are studied, namely, those which 
portray step by stq) how this power was established. The 
debates in these cases have been analyzed in some detail in 
order to explain the reasons for the frequent exercise of this 
power and its significance in our federal governmental 
machine. Much material has also been gleaned from the 
reports of investigating committees. 

A review of the cases of congressional investigation shows 
that they fall into three main classes : ( i) investigations 
^pertaining to the expressly enumerated or implied privileges 
of iCongress (2) investigations into the administration of the 
law (3) investigations for the purpose of securing informa- 
tion to aid in the making of legislation. 

In studying the question of the power of Congress to 
punish for contempt, which is the basis for its use of com- 
pulsion in investigative proceedings, a distinction should 
be noted between its power to punish contumacious witn^ses 
in the course of its inquiries and its power to punish for 



PREFACE 


9 


contempts involving breaches of its privileges such as assault 
on members, bribery and libel. This study is concerned 
primarily with the f ormer power, but it is impossible to con- 
sider the problem solely from this viewpoint since Congress 
has used this power indiscrimmately to apply to both classes 
of cases. It has been necessary, therefore, to refer to some 
of the cases relating to the power of Congress to punish for 
contempt for breaches of privileges, as much of the debate 
and proceedings in these cases is relevant to this study. 

In analyzing the power of Congress to punish contuma- 
cious witnesses for contempt the following classes oi cases 
have been considered : (li ) where witnesses are contumacious 
before (a) standing committees of the Houses of Congress 
(b) special committees (c) joint committees (d) the Houses 
themselves (e) commissions appointed by Congress under 
special acts ; (2 ) the character of the proceedings in contempt 
is studied with respect to contumacious witnesses and also in 
those cases where the contempt consists of a direct interfer- 
ence with the functioning of Congress, such as cases of libel, 
bribery and assault; (3) the various methods used by 'Con- 
gress in punishing for contempt have been considered, 
namely; (a) by a House of Congress directly (b) by a court 
in accordance with a statute, as a contempt of a House of 
Congress (c) by a court as a contempt of court. 

While these are the main problems considered in this dis- 
cussion, some attention has also been given to the necessity 
-for these investigations and their place in our governmental 
machine. 

I wish to acknowledge the generous aid and criticism of 
Professors Howard Lee McBain and Thomas I. Parkinson. 
I am also indebted to Bell S. Root for help in verification of 
data, and finally, to my wife, for her valuable assistance dur- 
ing the preparation of this study. 


E. J E. 
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CHAPTER I 


The Origin and Development of Inquisitorial 
Power to 1789 

It is generally understood that a legislative body may 
make inquiries for the purpose of acquiring information 
necessary to the enactment of law, or for the purpose of 
learning if laws are properly executed/ However mere 

naked inquiries could hardly ever be effective without the 
power of punishing as contempt the refusal to answer them/ 
The power of investigation through a committee is essential 
to wise legislation. The power to call for information from 
others flows from this necessity. Hence the old formula of 
authority to send for persons and papers. 

But to rob the process of such a committee of all compulsory 
effect, to reduce it to a request, to deny all means of enforcement 
and all power to punish for disobedience, would be to render in- 
quiry often fruitless, to exclude sources of information, and to 
impair or defeat the objects of legislation.^ 

The possession of this power by American legislatures, 
while necessary, seems at once to be diametrically opposed 
to the theory of the separation of the powers of government, 
for it is plainly an exercise of judicial power and has been 
held as such by the court in innumerable cases.'^ As Wig- 
more says : 

^ Luce, Robert, Legislative Procedure (Boston, 1922), r. 170. 

® Whitridge, F, W., “ Legislative Inquests,” Pol. Sci. Quart., vol. i, p 
84 (1886). 

® Wickeihausen v. Willett, 10 Abb. Prac. (N. Y.) 164 (173) (i860). 

■* Kilbourn v. Thompson, 103 U. S. 168 (1880). (See list of cases cited 
in this decision.) 
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The duty to give testimony is a duty to the state but the inm- 
tion ofentocing the duty re’sides specifically m the judicial 
branch oTthe gLrnment. The constitutional question thus 
Sefon the ofe hand, whether the power of en orceinent can 
for any purpose be exercised by the legislative branch, in the 
course^of investigations which ft may choose to make, eith 
as preliminary to its decision upon legislation or as ancillary to 
the enforcement of its own internal order/ 

The theory of the tripartite division of the powers ot 
government maintains that the legislative, exeimtive and 
judicial* departments are distinct and exclusive. .. o oi^ o 
the three can ever exercise any of the powers of the others. 
The power to judge of contempts and to punish for them 
being a judicial power, a legislature can in no case exercise 

it, except where it is expressly conferred. _ 

► There is, however, no such clear-cut division between the 
powers of government. Both the executive and legislative 
departments have always exercised certain judiaal powers 
ancillary to thdr own. In nearly all of the Amencan 
colonies the upper house of the legislature acted as a court 
In New York .State, the Senate, with some of the judges and 
the Chancellor, acted as a court of last resort until 1846. 
In most of the states of the Union, the upper house of the 
legislature still remains part of the court for the trial of 
impeachments. Every legislature in the Umon is conceded 
to have the power to judge of the election of its own 
members. So it is quite patent that legislatures have judi- • 
cial power, in fact, must have it in order to function effi*- 
ckntly.^ 

The power of a legislature to send for persons and papers 
is much older than our Federal Constitution. Before James- 

1 Wigmore, J. H., On Evidence (Boston, 1923 ), 2nd ed., voL iv, sec. 2195* 

3 See Montesquieu, Spirit of Laws (Cincinnati, 1873), bk. xi, ch, 
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town or Plymouth, yes, before the separation of Lords and 
Commons, the High Court of Parliairjent exercised this 
privilege as to English subjects, often ‘with rudeness and 
despotism/ In the states which had previously been colonies 
the constitutions adopted the common law of England, m 
so far as it formed part of the law of the colony in 1775 and 
this included the Lex et Consuetudo Parliamenti ’’ which 
forms part of the common law of England. The power of 
Parliament to institute inquiries, to order the attendance of 
witnesses, and, in the event of their refusal to attend or to 
testify, to punish them for contempt, has been repeatMly up- 
held by the English courts as part of this Lex et Consuetudo 
Parliamenti.” ^ For example, the court said in Howard v. 
Gossett, 10 Q.B. 359: 

The House has power to order the attendance of witnesses, and 
in case of disobedience, to bring them in custody to the bar for 
the purpose of examination. It has power in case of a charge 
of contempt and breach of privilege, and wilful disobedience of 
an order on the person charged to attend and answer it, to cause 
the person to be taken into custody and brought to the bar to 
answer the charge. The House alone is the proper judge when 
these powers are to be exercised.® 

Again we find the courts in England saying : The power of 
punishing contempts is inherent in every assembly possessing 
a supreme legislative authority, whether they are such as 
tend directly to bring their authority into contempt or in- 
• directly to obstruct their proceedings.” ^ 

^ McConacMe, L, G,, Congressional Committees (New York, 1898), 
pp. 78, 80. 

* Burdette v. Abbott, 14 East i (Eng. iSii); Goffin v. Donnelly, 
6 Q. B. D. 307 (Eng. 1881) ; Kielley v. Carson, 4 Moore P. C. 63 (89) 
(Eng, 1841-2) ; Rex v, Wright, 8 T. R. (D. & E.) 293 (Eng. i799) ; 
f A, & E. Ann. Cas. %77, 

* See Earl of Halsbury, Laws of England (London, 1907-1917), vol 
xxi, p. 78 i.'' ' 

* Beaiimont v. Barrett, i Moore P. C. 59 (Eng. 1836). 
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The list of parliamentary commissions shows the exercise 
of inquisitorial power over the widest range of subjects.’' 

Lord Campbell quotes the following opinion of Chief 
Justice Wilmot, applying equally to the Houses of Parlia- 
ment: 

« 

The power which the courts in Westminster Hall have of vindi- 
cating their own authority is coeval with their first foundation 
and institution. It is a necessary incident to every court of jus- 
tice whether of record or not, to fine and imprison for a con- 
tempt acted in the face of the court ; and the issuing of attach- 
ments by the supreme courts of justice in Westminster Hall for 
contempts out of court, stands on the same immemorial usage 
which supports the whole fabric of the common law. It is as 
much the ‘‘lex terrae"' and within the exception of Magna 
Charta, as the issuing of any other legal process whatsoever. 
I have examined very carefully to see if I could find any vestiges 
for its introduction, but can find none. It is as ancient as any 
other part of the common law. There is no priority or posteri- 
ority to be found about it. It acts in alliance and friendly 
conjunction with every other provision which the wisdom of our 
ancestors has established for the general good of society.^ 

Thus it is quite clear that Parliament had the unquestioned 
power to order testimony and punish for contempts. More- 
over, the courts have often held in England that each House 
of Parliament is the exclusive judge of contempts of its own 
authority.® 

^ Graham, Harry, Mother of Parliaments (Boston, 1911), pp. 176, 177 
ei seq. Also see Potts, ** Power of Legislative Bodies to Punish for 
Contempt,” 74 Z 7 . Pa, L. Review ^ p. 691 (1926), 

» Campbell, John, Lives of the Chief Justices of England (Philadelphia, 
1851), vol. iii, p. 90. See also i Blackstone, Commentaries on the Laws 
of England (Philadelphia, 1898), p. 163 et seq, 

3 See cases collected in argument in Burdett a Abbott, 14 East i; see 
8 American Law Journal, pp. 111-139; Rapalje, Stewart, Treatise on 
(New York, 1894), sec. ii, p. 3. 
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The elements and principles #0! pariiamentary law were 
into the colonies, and became attributes of the power 
and constitution of assemblies, wherever they were formed 
iijH tn the mode! of Parliament. Much of our colonial history 
is jilled with instances of the assertion by the colonial legis- 
latures of the possession by them of all the rights of Parlia- 
ineiit. 

In \orginia, in 1718, the Assembly concluded itself en- 
titled to all the rights and privileges of an “ English Parlia- 
ment and the records were searched for precedents.^* 

Lord Coriibury in his report of 1704 on the state of aiffairs 
ill New York colony said : 

You will perceive that the assembly here is going into the same 
methods tliat the assemblies of some other provinces upon this 
continent have fallen into, who think themselves entitled to all 
the powers and privileges that the House of Commons in Eng- 
land enjoys. How dangerous it may be to suffer them to enjoy 
and exercise such powers I need not tell your Lordships.^ 

In Rhode Island's early history investigating committees 
traveled from town to town.^ The journals of the colonial 
assembly of New York abound with instances of the assertion 
of the general parliamentary rights and privileges, and 
especially of punishing contempts of its dignity or authority ; 
moreover, there are many examples in the colonial history 
of New York of the use of investigating committees."^ 

Bancroft, George, History of the U, S, (New York, 1885), vol. iii, p. 27* 

* Docummts Relating to the History of New York, ed. by E. B. 
O^Callaglian (Albany, 1850), voL iv, p. 1121, 

* McConachie, L. G., op. cit.^ pp. 78, 80. 

^ See 6 Documentary History of New York^ arranged by E. B. 
O’Callaghan (Albany, 1850), p. 695; 4 Documents Relating to the 
Colonial History of New York, by Brodhead, John Romeyn, ed. by E. B. 
O’Callaghan (Albany, 1856-61), pp. 1121, 821, 418; also, Journal of the 
Votes and Proceedings of the General Assembly of the Colony of New 
York, vols. i and ii, 1691-1765 (New York, 1764, 1766),* voL iii, 1767- 
177s passim. ■ 
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At the beginning of ever}»session a committee on privileges 
and elections was appointed and authorized to send for 
persons, papers and records/ Special committees were 
armed with the same power. In the Journals we find the 
following : . 


The petition of several freemen and freeholders of Montgomery 
Ward in the city of New York setting forth. That the petitioners 
informed and have great reason to suspect, that one George 
Paterson is about repairing an old house in the said ward, in 
order, for refining of sugars, which they conceive if done, will 
^eatly endanger the buildings and the health of the inhabitants 
ther^bouts, by fires and noisesome smells, which are generally 
incidrat to such places, and therefore humbly praying the hon- 
ourable house to take such measures for preventing the afore- 
said inconveniences, as to them shall seem meet. 


Ordered, 

Ttet the smd petition be referred to the consideration of a com- 
mittee, and that they do examine the matter thereof, and report 
the same, as it shall appear to them to the house. 

Ordered, 

That the members of New York and Westchester, or any five 
of them, be the said committee, and that they have power to 
send for persons, papers and records.^ 

Later the following instance occurred “ Ordered That a 
comimttee be agwinted to examine the accounts of Messrs. 
Cornelius Van Home and Paul Richards, Commissioners for 
purchasang provisions for the forces raised in .this colony on 

oLt L expedition against .Canada, That they have 

power to send for persons, papers and records, and that they 

report their proceedings thereon to the House/- 

^ J ourmh, op. cit, passim. 

2 Journals, op. cif., p, 120, 

Ibid., p. 22 $. 


THE ORIGIN AND DEVELOPMENT 


19 

On the isth of April, '16911? the following warrant was 
issued by the Colonial Assembly of New York : 

Whereas, certain information is brought to the House, that John 
Tradwell, returned by Queen’s County, to serve as a member of 
this House, hath been arrest^ by one Thos. Clark, Under 
Sheriff of the city and county of New York, while he was at- 
tending the services of this House, contrary to the rights and 
privileges thereof. These are therefore to order and require 
you to bring Thos. Clark, Under Sheriff of the city and county 
of New York, forthwith to this House to answer the said con- 
tempt ; and this shall be your warrant.^ 

During the same year, the New York Assembly having 
been informed thajt Mr. Dally (the French minister) 

had received a petition signed by several inhabitants of Harlem 
and Westchester, he was called before the House and having 
refused to answer the questions put to him, was declared guilty 
of a contempt, and committed to the custody of the Sergeant at 
Arms and there to remain until he shall make answer, or be 
discharged by the House.^ 

'George Webb was taken into custody for insulting, and R. 
Richards for assaulting, a member.^ 

In 1701 the upper house of the colonial legislature ex- 
amined two persons who had been accused of obtaining a 
contract worth five hundred pounds from a corrupt offidal 
for the sum of seventy-two pounds, and upon their refusal 
to testify concerning the transaction, the Council committed 
them for contempt.'* This was made the subject of com- 
plaint to the Lords of Trade, and Lord Bellamont, then 
Governor of the colony, reported upon it as follows : 

^ I Jourmls, op. cit., p. 4. 

* I Ibid., pp. 9-10. 

® I Ibid., pp. 406, 419. 

^ 4 Documents Relating to the Colonial History of New York, pp. 418, 
821. 
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Mr. Montague would make •the commitment of Messrs, Burt 
and Wilson a great offence calling it arbitrary and illegal and is 
so disingenuous as to charge it on me singly, as my act, though 
he knows very well it was done during the session of the As- 
sembly, and that the Council .and I did it in our legislative 
capacity, wherein we had the concurrence of the House of 
Representatives, and if I may believe Col. Smith and Mr. 
Graham, who are our Chief Judge and Attorney General, the 
Governor and Council have during the session, in such cases, 
a judicial power like that of the House of Lords in England 
and c^n hear and determine civil causes (not appealable to the 
King) and imprison the parties offending. If the proceedings 
against Burt and Wilson were extrajudicial, why then, have 
we not an able judge and attorney general to set us right and 
keep us to the strict rules of the law? In this case we acted by 
the best advice we could have had, and it was done to discover a 
fraud put on the King in his revenue of excise. 

In November, I7'53 Hugh Gain was ordered to attend the 
House on account of a prohibited publication, and was 
brought up and reprimanded.^ In October, 1756 Parker 
and Weyman were taken into custody by the Sergeant at 
Arms for publishing a paper reflecting on the House. Wat- 
kins, being discovered to be its author, was arrested by the 
Sergeant. It was resolved that he was '' guilty of a high 
misdemeanor and a contempt of the authority of this House 
and he was committed to the custody of the Sergeant. He 
apologised and was discharged on payment of fees.- A 
similar course was pursued with Stamuel TownsendP 

In i77o-'i77ii we -find the case of McDougall. tie pub- 
lished a libel upon the House, was adjudged guilty of a mis- 
demeanor, was arrested and brought to trial His defense 

^2 Journals, op, cit.f p. 358. 

® 2 Ibid., p. 487. 
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was voted a contempt, and he was sent to jail. A writ of 
habeas corpus was sued out of the Supreme Court, and the 
return was a commitment, by virtue of a warrant of the 
Speaker, for a contempt of the authority of the House. This 
was in December, 1770 and he remained imprisoned until 
March 4, 17711 when the Assembly was prorogued.^ 

The precedents just cited illustrate the wide extension of 
the use of the inquisitorial power and the power to punish 
for contempt in colonial history, especially in the colony of 
New York. While theory and practice seem to make a 
convincing case for the position that the legislative power to 
punish for contempt, and issue compulsory process in in- 
vestigations was inherited by the colonial legislatures from 
the parliamentary powers of like nature, there are many who 
deny such a legacy. Several cases decided by the British 
Privy Council take this attitude. In Kielly v. Carson et aL^ 
Mr. Baron Parke speaking for the Privy Council said : 

This power, i. e. (to punish for contempts) belongs to the House 
of Commons in England, and this, it is contended, affords an 
authority for holding that it belongs as a legal incident, by 
the common law, to an assembly with analogous functions. 
But the reason why the House of Commons has this power is 
not because it is a representative body with legislative functions, 
but by virtue of ancient usage and prescription, the Lex et Con- 
suetudo Parliamenti, which forms a part of the common law of 
the land. . . . They are a local legislature ^ with every power 
reasonably necessary for the proper exercise of their functions 
and duties, but they have not what they have erroneously sup- 

^ 3 Documentary History of Neva York, pp. 534, 537. (In general see 
3 Journals of the Colonial Assembly from ist of November, 1769 to 27th 
of January, 1770, p. 7). 

2 Kielley v, Carson et al, 4 Moore P. C. 63 (89) . See cases cited in 
this decision. 

® The Legislature of New Foundland. 
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posed themselves to possess, tke same exclusive privileges which 
the ancient law of 'England has annexed to the House of Par- 
liament. 

In other words it was held that a legislative body created 
by a commission from the crown, unless endowed with 
power to commit for contempt, could not do so, except for 
offences committed in its presence. Such a power was not 
a necessity for legislative capacity thus constituted. 

A very famous case ^ in American legal history denies any 
analogy or connection between the power of Parliament to 
punish for contempt and that of Congress, basing its opinion 
on -the decision in Kielley v. Carson. While this decision is 
not in point with the subject we are discussing, yet it is a 
fact that Congress laid claims to this power on the same 
grounds as did the colonial legislatures and later state legis- 
latures, viz. an inheritance from Parliament. 

Mr. Justice Learned of the New York Supreme Court said 
in a noted case, McDonald v. Keeler ^ (later reversed in gg 

N. Y. 463) : 

But without going over the history of colonial authority it is 
enough to say that the counsel for the respondent has cited to us 
no grant from the English Parliament or from the crown, which 
conferred upon the colonial legislature the privileges of Parlia- 
ment, and unless these privileges were expressly given, the 
power to legislate, as has been shown, carried with it no power 
to punish for contempt. We are brought to the belief that 
the exercise of that power, though submitted to by the sufferers 
and even though supported by the colonial courts, was in vio- 
lation of the law of England, as above set forth. 

On the other hand Judge Story said on this point : 

Now by the common law, the power to punish for contempts 

1 Kilbourn v, Thompson, 103 U.S. 168 (fully analyzed, iw/ra, pp. 350-353). 

2 People ex rel. McDonald Keeler, 32 Hun (N. Y.) 563 (577). 
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of this nature belongs incidentally to courts of . justice and to 
each House of Parliament. No man ever. doubted or denied 
its existence as to our colonial assemblies in general, whatever 
may have been thought as to particular exercises of it.^ 

Whitridge in his study of •legislative inquests says: ‘‘It 
has been overlooked in these cases ^ that there was never any 
such claim, or any such exercise of the rights and privileges 
of Parliament as was made or exercised in the thirteen 
American Colonies which became the American Union.® 

At any rate, whatever may have been the rule, when an 
assembly acts upon a commission from the crown, recognized 
as the only source of its creation and power, it seems certain 
that the Assemblies of the Colonies placed their authority 
and its extent on a very different footing. That the people 
had a right to be represented in an assembly and did not 
enjoy this right through the grace of the crown merely, was 
a fundamental doctrine. For example the remarkable 
Charter of Liberty drawn up by the inhabitants of New York 
in 1683 embodied this principle.^ It was repeated in the 
important act of 1691, declaring the rights and privileges of 
their majestiesV subjects within the province of New York.® 
It is found in the address of the assembly of 1704,® and in 
the resolves of 1711,'^ declaring the right of the people to 

^ Story, Joseph, On the Constitution (Boston, 1833), p. 614. 

2 Kielley v. Carson, et aL, 4 Moore P. C. 63. 

^ Whitridge, F. W., op, city p. 90. 

^ See I Colonial Laws of New York (Albany, 1894), p. iii. (This so- 
called “ Charter of Liberties and Privileges granted by His Royal High- 
ness to the inhabitants of New York and its dependencies ’’ was really an 
act of the Colonial Legislature. The act was passed Oct. 30, 1683 and 
vetoed by the King, March 3, 1684. See also 2 Rev, Laws (N. Y., 1813), 
note on p. 6 of Appendix. 

® I Colonial Laws of New York, p. 244. 

® I Journalsy op, cit,, p. 244. 

^ i lbid.y p. 286. 


24 


'CONGRESSIONAL INVESTIGATIONS 


dispose of the money of the freemen of the cx>Iany, which 
does not proceed from any commission, but from the free 
choice and election’ of the people, and is constantly asserted 
throughout the struggles between the governors and assemb- 
lies in our colonial days. ^ 

The usage, custom and practice of the realm of Englarid, 

the laws of England/' were perpetually recognized as the 
rules of the assembly and the law of the colony. Thus 
claiming, in matters of legislation, powers coequal in most 
particulars with those of an English Parliament, the 
Assemblies claimed a right to the possession of the authority 
vested in that Parliament, for carrying out the great objects 
of legislation. They adopted and acted upon the doctrine 
that the law of Parliament was part of the inheritanoe of 
Englishmen, brought with them to the colonies, and as fully 
in force as the common law which accompanied their migra- 
tion.^ 

The powers thus asserted and exercised by these colonial 
legislatures, fell, by a natural descent, upon the various legis- 
latures of the states which succeeded them. There is a pre- 
sumption of the existence, in the separate legislatures, of this 
inherited authority and right, and express constitutional pro*- 
vision should be found to void or impair it. 

Of the eleven states adopting constitutions during the 
Revolution, nine made no reference to the power to punish 
for contempt. However it was evidently implied from cer- 
‘tain provisions contained in them. For example, the New. 
York State Constitution of 1788, art. 9, provided that The 
Assembly, thus constituted, shall choose their own Speaker, 
be judges of their own members, and enjoy the same privi- 
leges, and proceed in doing business in like manner, m the 
Assemblies of the Colony of New York of right foTfuerly 
dtd . 


^ McConachie, L. G., op* £it*j p. 31. 
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On the other hand, -the ametyled Constitution of 1821, att. 

1, sec. 3, merely provided that ^^each house shall determine 
the rules of its own proceedings, and be the judge of the 
quaJifications of its own memibers leaving out the words 
in italics (stated above) in Jhe former Constitution. This 
omission was commented upon by the revisers of 1829 who 
believed that it was not intended to deprive, and cannot 
have the effect of depriving the two houses of the legislature 
of the indispensable power of punishing contempts 

Not until the revision of 1829 was any attempt made in 
New York State thoroughly and systematically to define the 
privileges and proceedings of the legislature. It is also true 
that up to this time neither the Constitution of the state nor 
any statute attempted to define contempts which are the sub- 
ject of punishment. 

study of the roots of the present legislative law in New * 
York State relating to this subject shows that an act of the 
legislature passed in 1778, which was copied from the British 
statutes,^ evidently implied that there were at common law 
certain privileges of the legislature and its members.® This 
act marked the first attempt to define by statute the subject 
of the privileges of the legislature or of either house and the 
course of legislative proceedings. It was carried into the 
Kent and Radcliff revision of 1801 ^ and appeared again in 
the Van Ness and Woodworth revision of 1813.® In both 
of these revisions the identical wording of the Act of 1788 
•was used. In December, 1828 the legislature repealed this 
act by a law passed for the purpose of clearing the way for 
a new revision.® 

^ 5 N. F. Statutes at Large ^ Edmonds’ ed. (Albany, 1863), pp. 259, 260. 

* 12 & 13 Will., ch. iii, and 2 Geo. II, ch. xxiv. 

3 2 Greenleaf (N. Y.) 59 & 60. (For statement of Act, see infra, 
Appendix A, p. 424.) 

* I Kent k Radcliff (N. Y.) 133. 

® i Rei). Laws 122 (Van Ness & Woodworth, N. Y.). 

^ Laws of N, F., 51st Sess., 2nd Meeting, 1828, ch. ^pd, par. 3. 
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It must be admitted however that the whole matter in the 
early 19th century was obscure and indefinite so far as any 
constitutional or statutory prescription was concerned. 

The revisors of 1829 in commenting on the indefiniteness 
of the subject and the need for- statutory definition reix')rttv! 
as follows in their notes: ^ 

But as neither the Constitution of this state, nor am- exi.stinn 
law has attempted to define the contempts which are the ,su!> 
ject of punishment, the question recurs, whether it is not proper 
to provide a legislative definition of these |uivileges nf the 
House, and their members, the breach of which is regarded as a 
contempt, so as to remove that uncertainty whicli has hithe-to 

proved a snare to the unwarv 
The difficulty of defining the different modes in which contempts 
and breaches of privileges may be committed, ought nut t„ deter 
us from making the attempt since no inconvenience uf an ini- 
^rfect enumeration and description of ihi.s class uf ulfences and 
he punishment applicable to each, can he so great as tu peraS 
the law to rest silently in the breasts of those who are to apply 

each branch of the leqisla- 
oei possess the power of punishing contempts does nni 

since J. whole subject ;f j:, 

ha. been 

The power of mqmij and its concomitant, tlie iwwer to 

Uw, .v„, App. 
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punish for contempt, have beeu frequently used by American 
state legislatures, not only directly, but indirectly, by means 
of commissions and special investigating bodies/ This 
power has been used indiscriminately by American legisla- 
tures, in connection with ^es of libel, fraud, physical 
obstruction with their duties, or in making investigations f or 
purely legislative purposes, such as to secure information 
necessary to enact legislation. Moreover, this power has 
been used by most of these legislatures, and especially in 
New York State, regardless of constitutional or statutory 
authority. It was simply considered as being an ancillary 
power proiperly belonging to every sovereign legislature, and 
was not affected by the theory of the division of powers of 
government. It has always existed in the United States 
as a sine-qua-non of the legislative function. It is true that 
it has been regulated and defined by statute and by some * 
state constitutions, but these prescriptions have usually served 
only to strengthen the hand of the legislature. 

‘One of the leading cases in New York State relating to 
this power has the following to say : Throughout this 
Union the practice of legislative bodies, and, in this state, 
the statutes existing at the time the present Constitution was 
adopted, and whose validity has never before been questioned 
by our courts, afford strong arguments in favor of the 
recognition of the right of either house to compel the attend- 
ance of witnesses for legislative purposes, as one which has 
been generally conceded to be an appropriate adjunct to the 
power of legislation, and one which, to say the least, the Staite 
legislature has constitutional authority to regulate and en- 
force by statute.” ^ 

^ Note: The writer counted 250 major legislative investigations in New 
York State between 1811-1923: See N, F. State Legislative Reference 
Library, Alhmy, N. Y. Librarian's Index, “ Investigations 

® People ex reL McDonald v. Keeler, 99 N. Y. 463 (483-4) (1885) ; sec 
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It is quite essential that a mYer&.gn legislature have this 
power; careful investigation and correct analysis are the 
bases of good government/ The power to subpoena wit- 
nesses is a necessary incident to the sovereign power of mak- 
ing laws, and its exercise is often indispensable to the great 
end of enlightened, judicious and wholesome legislation/ 
Again referring to McDonald v. Keeler, the ruling case in 
New York State, we ifind the following statement on this 
point, It is difficult to conceive any constitutional objection 
which can be raised to the provision authorizing legislative 
oommittees to take testimony and summon witnesses. In 
many cases it may be indispensable to intelligent and effecttiai 
legislation to ascertain the facts which are claimed to give 
rise to the necessity for such legislation/’ A learned com- 
mentator on legislative bodies says of this power : 

It would be inconsistent with the nature of such a body to deny 
it the power of protecting itself from injury or insult. If its 
deliberations are not perfectly free, its constituents are even- 
tually injured. This power has never been denied in any coun- 
try and is incidental to the nature of all legislative bodies. If 
it possesses such a power, in the case of an immediate insult 
or disturbance, preventing the exercise of its ordinal*}’^ functions, 
it is impossible to deny it in other cases which, although less 
immediate or violent, partake of the same character by having 
a tendency to impair the firm and honest discharge of public 
duties.^ 

also Burnham v, Morrissey, 14 Gray (Mass.) 226 (1859) ; In re Falvey t;. 
Massing, 7 Wis. 630 (1859) ; Lowe v. Summers, 69 Mo, App. 637 (649) 
(1897) ; Ex Parte Parker, 74 S. Car. 466 (1906) ; State ex reL Rosenhein 
V, Frear, 138 Wis. 173 ( 1909 ) J Sullivan v. Hill, 73 W. Va. 49 (53) 
( 1913 )- In general see: 7 A, & E. Ann, Cas, B77, 

^Lapp, J. A., ^^Legislative Investigations,” in Amer, PoL Sci' Em,, 
vol. iv, pp, 68-73 (1910). 

* Wilckens v. Willet, 4 Abb. App. Dec. 596 (1864). 

Rawle, W., A View of the Constitution (Philadelphia, 1829), and ed,, 
ch. iv, p. 48. 
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Kent, in commenting on the power of American legis- 
latures to punish for contempt said : 

It is a power inherent in all legislative assemblies and is essential 
to enable them to execute their great trusts with freedom and 
safety. And it has been frequently exercised, not only by Con- 
gress, but by the respective branches of the state legislatures 
and may be considered as indisputably acknowledged and 
settled.^ 

The general authority of the legislature in such oases is 
well stated by Cushing as follows : 

It has always, at least practically, been considered to be the right 
of legislative assemblies to call upon and examine all persons 
within their jurisdiction, as witnesses, in regard to subjects, in 
reference to which they have power to act, and into which they 
have already instituted, or are about to institute, an investigation. ^ 
Hence they are authorized to summon and compel the atten- 
dance of all persons within the limits of their constituency as 
witnesses and to bring with them papers and records, in the 
same manner, as is practiced by courts of law. When an as- 
sembly proceeds by means of a committee, in the investigation 
of any subject, the committee may be and usually is, authorized 
by the assembly to send for persons, papers and records.® 

The foregoing discussion sanctions the following con- 
clusions — ’ 

I. That the source of the legislative power in America 
to subpoena witnesses and punish for contempts (in other 
words, make these inquiries effective) is to be found in the 
heritage of law and governmental institutions bequeathed to 
us by England, supplemented by the necessity for the exer- 
cise of this power; 

^ Kent, James, i Commentaries on American Law (Boston, 1873), I2tb 
ed., p. 236. 

^ Cushing, L. S., Law and Practice of Legislative Assemblies {Bostotif 
1907), 9th ed., sec. 634, p. 253. 
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2 . That this power to punish for contempt was used in- 
discriminately to 'apply to cases of libel, fraud, physical 
violence on members, cases of refusals to attend the summons 
of committees or refusals to answer questions ; 

3" That this power was not affected by the early state 
constitutions, nor did the theory of the division of powers of 
government have any effect on its development. It was 
simply considered as the sine-qua-non of effective legislative 
performance. 


t 


CHAPTER II 

The Influence of the Federal Constitution and 
'Early Congressional Procedure to 1827 

It is logical to make a distinction between the exercise of 
inquisitorial power by the national and state legislatures, 
since the Houses of Congress possess only such powers as 
are conferred upon them, while the state legislatures have all 
the legislative powers which are not withheld from them. 
Hence state legislatures may have power to punish for con- 
tempts and subpoena witnesses which, in the case of >Con- ^ 
gress, would be ultra vires. However it is true that this 
distinction loses much of its force when we consider the 
question as being whether there is an implied power to in- 
vestigate which supports the exercise of whatever legislative 
power has been granted to the legislative body. 

It is remarkable that no power is expressly conferred on 
Congress to punish for any contempts committed against 
either House, and yet it is clear that unless such a power to 
some extent exists by implication, it is utterly impossible for 
either House to perform its constitutional functions.^ In 
the Convention a proposition was made and referred to the 
select committee appointed to draft -the iConstitution, giving 
authority to punish for contempts and enumerating them. 
The committee made no report on the subject.^ It may be 
that this committee was influenced by the policy of Parlia- 
ment in never choosing to define its privileges, lest after- 

^ Story, Joseph, On the Constitution, sth ed., p. 613. 

® 2 Farrand, Max, Records of the Federal Convention of (New 
Haven, 1911), p. 340, i. August 20. 
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wards a new case might arise that did not come within the 
rules, thus foreclosing their ground against the offender^ 
Ap-parently the framers of the Constitution meant to give 
the people adequate protection against an excessive use of tire 
inquisitorial power by Congress. For example the Con- 
stitution guarantees the right of the people to be secure in 
their persons, houses and effects against unreasonable 
searches and seizures.^ Certain clauses in the Fourth, Fifth 
and Sixth, also Ninth and Tenth Amendments to the Con- 
stitution may be so construed as to give the people protec- 
tion against an unwarranted exercise of this po%ver. IMore- 
over the privileges of Congress were specifically stated as 
follows : (ii ) The House shall have the sole {x>wer of im- 
peachment,® the Senate the sole power to try all impeach- 
ments,'‘ (2) each House shall be the judge of the elections, 
returns and qualifications of its own members, and a majority 
of each shall constitute a quorum to do business, but a .smaller 
number may adjourn from day to day, and may be authorized 
to compel the attendance of absent members in sucli manner, 
and under such penalties, as each House may provide,® (3) 
each House may determine the rules of its proceedings, 

^ I Blackstone, Commentaries^ p. 164, “ Privilege of Parliainent was 
principally established in order to protect its members not only from 
being- molested by their fellow subjects, but also more especially from 
being oppressed by the power of the crown. If, tlierefore, all the privi- 
leges of Parliament were once to be set down and ascertained, and no 
privil^e to be allowed but what was so defined and so determined, it 
were easy for the executive power to devise some new case, not within 
the line of privilege and under pretense thereof to harass any refractory 
member and violate the freedom of Parliament. The dignity and inde- 
pendence of the two Houses are therefore in great measure preserved by 
keeping their privilege indefinite.” 

^ Federal Constitution, Fourth Amendment 
^ Ibid., Art I, sec. 2. 

Art I, sec. 3. 

Art. I, sec. 5. 
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punish its members for disorderly behavior, and with the 
concurrence of two-thirds expel a member/ 

In addition to these privileges, both Houses of Congress 
easily claimed the implied privilege of acting in cases where 
their existence was threatened, that is, cases of assault, libel 
or bribery of members. In such cases they could punish the 
act itself as a contanpt or they could punish contumacy in 
witnesses in investigating such cases as a contempt. Such 
privileges have always been considered to inhere in the very 
nature of a sovereign legislative foody and no express con- 
stitutional sanction would be necessary although the fact that 
both Houses were given the constitutional authority to de- 
termine the rules of their proceedings and expel members 
certainly furnishes some constitutional basis for the exercise 
of such power. In other words, these privileges were easily 
implied from those granted in the Constitution. 

It would be difficult to conceive Congress not having 
the implied power of compulsory investigation, that is, the 
power to summon witnesses and punish for contempt in cases 
involving its express or implied privileges, as the exercise of 
such power might very easily be necessary to its existence. 

However, it is difficult to see how the same point could 
be made with reference to its general powers of legislation, 
such as making the tariff, appropriating public funds 'Or regu- 
lating interstate commerce and strong and bitter protests have 
been made in Congress against the exerdse of such power. 

However the fact is that, from the very day of its incep- 
tion, iCongress proceeded to adopt a wide view as to its in- 
quisitorial power and by degrees built precedents establishing 
its authority to conduct compulsory investigations and to 
issue compulsory processes not only with respect to subjects 
pertaining to its expressly enumerated or implied privileges, 
but also with respect to the whole field of legislation author- 

'^Idem, 
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ized by the Constitution. In practically every case where an 
expansion of this implied power occurred, strong arguments 
were made in opposition, but usually to no avail 

It will be the purpose of the four chapters following to 
show how this power was established, including an analysis 
of the leading cases of proceedings illustrating development, 
the evolution of statutes relating to this power and decisions 
of the courts. 

Very sparingly, to begin witli, did the House delegate to 
its committees the right to send for persons and papers. This 
power appears long to have been deemed too serious a matter 
for general delegation and even in the case of Parliament, it 
became the custom tO' act by separate order in each case of 
need.^ Witnesses were not to be produced save where the 
House had previously ordered an inquiry nor even then were 
orders for their attendance to be given in blank. 

An examination of the earlier cases in Congress discloses 
the fact that the forms and methods observed in the English 
Parliament, both branches, were adopted and followed, pre- 
ference being given to the practice of the Ploiise of Lords, 
in which witnesses were sworn and their evidence given 
under oath in open session, while in the House of Commons 
they were not sworn, except during the brief period of the 
Commonwealth.^ This distinction between the two houses 

^2 Hatsell, John, Precedents of Proceedings in the Home of Commons 
(Dublin, 17S6), p. 102; 3 Grey, p. 51, quoted in Barclay's Digest ^ sec. 13, 
p. 73. Also see 68th Cong., 2d,sess., Doc. no. 661, House Mmtmal, 

p. 127. 

2 May, Sir Erskine, Parliamentary Practice (London, 1924), p. 313, says : 
'‘Why the power of administering oaths, which by the laws of England 
has been considered essential to the discovery of truth, and which must 
have been inherent in the high court of Parliament, has been retained by 
one branch of it and severed from the other, can not now be satisfactorily 
established. The two houses in the course of centuries have appropriated 
to themselves different kinds of judicature, but the one has exercised the 
right of administering oaths without question, while the other, except as 
already mentioned, has never asserted it.” 
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of Congress has never been asserted in favor of the Senate. 
The latter, although a continuing body, unlike the House of 
Representatives, has decided that it has no power to punish a 
contumacious witness or an offender against its privileges, 
by imprisonment beyond {he expiration oi the pending 
session ^ as did the House of Representatives in the case of 
Patrick Woods. ^ 

The appointment of a special committee by the House of 
Representatives in the case of Robert Randall,^ the first aris- 
ing in either House, to report a mode of proceedings was 
followed by the Senate in the case of William Duane, ^ and 
the forms and methods then adopted were substantially fol- 
lowed in both Houses of Congress until the passage of the 
Act of January 24, 1857.® 

The question as to whether the iSenate or the House of 
Representatives was bound to follow the principles of a 
court of law, or whether its proceedings should be regulated 
and governed by its own judgment and discretion, as occasion 
required, raised in both the House and the Senate, in the 
cases respectively of Robert Randall and William Duane, 
was reviewed and fully discussed in the debates in the Senate 
on the case of John Smith,® a Senator from Ohio, whose ex- 
pulsion from the Senate was proposed in consequence of 
the part which he took in the conspiracy of Aaron Burr 
against the peace and prosperity of the U. S. etc.'' and was 
also discussed in the unanimous report recommending his 

^ See '' Cases of Z, L. White and H. J. Ramsdell/' 426. Cong., ist sess., 
Cong, Globe, p, 486 et seq, 

® 41st Cong., 2d sess., Cong, Globe, p. 4317 et seq, 

® 4th Cong., 1st sess., House Journal, Proceedings, December 28, 1795, 
or I Amer, State Papers, p, 125. . 

^ 6th Cong., 1st sess., Seriate Journal, Proceedings, February 26, 1800. 

®2 C 7 . 6'. Statutes at Largel p, 155. 

® loth Cong., 1st sess., Anmls, pp. 265 to 324. 
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expulsion, made by John Quincy Adams from the select com- 
mittee appointed to inquire, 

whether it be compatible with the honor and privileges of this 
House that John Smith, a Senator from Ohio, against whom 
bills of indictment were found at 'the Circuit court of Virginia, 
held at Richmond, in August last, for treason and misdemeanor, 
should be permitted any longer to have a seat therein. 

That question has been raised in most of the various com- 
mittees of investigation from that time to the present, though 
the decisions have been unifO'rm by such committees, as well 
as by the two houses of Gongress, that they were not bound 
to follow the principles of courts of law in conducting such 
investigations. 

The inquisitorial power was at first used for investigating 
charges against public officers, a duty on its face judicial. 
Congress established the right to compel information about 
the administration of the law long before that of compelling 
information to aid in the making of the law. In 1792, 
three years after the Constitution went into effect, the House 
passed a resolution,^ that a committee be appointed to in- 
quire into the cause of the failure of the expedition under 
General St. Clair, and that the committee be empowered to 
call for such persons, papers and records as may be necessary 
to assist their inquiries.’' Before the resolution was passed 
there was an extended debate in which the constitutionality 
of the investigation was discussed. In this case, the first 
resolution suggested to the House was that the President 
institute an inquiry into the causes of the defeat of the army 
under St Clair. This resolution was defeated mainly 
through the efforts of Representative H. Smith of South 
Carolina, who observed 

^ Hinds, A. C., Precedents of the House of Representatives of the United 
States (Washington, 1907-8), sec. 1725; 3 Annals of Congress, P- 490 
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that this was the first instance of a proposition on the part of 
this House to inquire into the conduct of .officials who are im- 
mediately under control of the executive. In this view of the 
subject, the resolution proposed could not but be considered as 
an impeachment of the conduct of the first magistrate. 

Mr. Smith then adverted to the division of powers of govern- 
ment expressly provided for in the Constitution. He said-. 

Gentlemen have discovered great solicitude to keep the branches 
of government separate and distinct, but on this occasion from 
the consideration that this House is the grand inquest of the 
nation, they seem to discover a disposition to go into a similar 
mode of conduct with the National Assembly of France, who 
spent a whole night examining a drum major. 

According to the clerk who wrote the record, Mr. Smitli ^ 
would not say that they had not a right to do so, but he 
believed no gentleman would justify such a line of conduct 
on the part of this House. He particularized the several 
objects of inquiry in relation to the present subject and 
showed that the iConstitution had made provision in all the 
several cases. And as it was the duty of the President of 
the United States to carry the laws into execution, it ought 
to be shown that he had been remiss in his duty bef ore he was 
called upon in this way. After some further discussion the 
resolution approving an investigation by a committee of the 
House was adopted. 

The investigation of General St Clair led to the appear- 
ance of Alexander Hamilton before a select House com- 
mittee of inquiry. The Secretary of War also appeared be- 
fore this committee, the first appearance of cabinet officials 
before a House committee. The investigation of this com- 
mittee led to the vindication of Hamilton’s conduct. 

As early as 1795 the House considered a bribery case.* 

^ Cases of Robert Randall and Charles Whitney, i Amer. State Papers 
p. 125, or, 4th Cong., ist sess., House Journal, Dec. 28, 1795. 
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In this year information was given to the House by certain 
of its members that they had been approached by Randall and 
Whitney to obtain their support to a memorial to be presented 
by the said Randall on behalf of himself and others for a 
grant of land containing some VWenty million acres, border- 
ing on Lakes Erie, Huron and Michigan. The House re- 
garding said information as a sufficient evidence of a con- 
tempt of and a breach of its privileges, and as an unwarranted 
attempt to corrupt the integrity of its members, adopted a 
resolution ordering the Speal^er to issue his \varrant, directed 
to the iSergeant at Arms, commanding him to take into 
custody, wherever to be found, the body of said Randall, and 
to keep the same in his custody subject to the further order 
of the House. The warrant was accordingly prepared, 
r signed by the Speaker under his seal, attested by the Clerk, 
and delivered to the Sergeant at i\rms with orders forthwith 
to execute the same and make due return thereof to the 
House. 

Many important arguments developed in the House in the 
debate concerning the proper mode of proceeding in Ran* 
dalFs case. The next day after the warrant was issued, the 
Sergeant at Arms reported to the House that he had Randall 
and Whitney in custody subject to its further order and 
direction. The House immediately appointed a committee 
on privileges with instructions to report a mode of proceed- 
ing in the case, which committee forthwith reported a resolu- 
tion, which was adopted pro-viding that the said Randall and 
Whitney be brought to the bar of the House and inter- 
logated by the Speaker touching the information given 
against them on written interrogatories, (which, with the 
answers thereto, were to be entered in the Journal of the 
House) ; that every question proposed by a speaker be re- 
duced to writing, and a motion made that the same be put by 
the Speaker ; and that . after such interrogatories were 
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answered, any further inquiry on the subject, if the House 
deemed it necessary, should be conducted by a committee of 
the House. 

Mr. Randall was then brought to the bar of the House and 
answered that he was not prepared to admit or deny the 
charge against him and asked the right of counsel and time 
to make his defense. Some members wanted him tried im- 
mediately before the whole House without counsel, saying 
that the attendance of witnesses and counsel would cause 
unnecessary delays and difficulties. Others pointed out the 
inconvenience attending the discussion of facts by so large 
a body. iSeveral precedents were cited to show that Congress 
had proceeded in almost every case by select committees. 
Also the point was made that it was the right of every citizen 
of the United States to have counsel in such proceedings and • 
was not merely a matter of privilege. Mr. Sedwick of 
Massachusetts said, “ The circumstances of the House being 
both accuser and judge affords very great reason why the 
prisoner should be allowed counsel.^’ Finally the House 
granted the request of Randall as to time and counsel. 

IMr. W. Smith, representative from South Carolina, one 
of the members approached by the accused, made one of fihe 
best speeches in the debates on this case in that it seemed 
greatly to influence the action of the House. In brief he 
said : 


The present inquiry was of a special and peculiar nature result- 
ing from the rights and privileges which belonged to every 
legislative assembly, and without which, such institutions could 
not exist. As every jurisdiction had necessary powers for its 
preservation, so the legislature possessed certain powers inci- 
dent to its nature and essential to its very existence. This is 
called in England the parliamentary law and as from that law 
are derived the usages and proceedings of the several state 
legislatures, so will the proceedings of this House be generally 
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guided by the long established usages of the state legislatures. 
There would be manifest absurdity in conforming the proceed- 
ings in this case to the ordinary proceedings at law in j ury trials, 
for the House, instead of being able to protect itself would be 
altogether dependent on the other branches of the government 
and in every case of aggression fie obliged to send the offenders 
to the civil magistrate. 

In the precedents which had come to his knowledge, he found 
the practice to be this : 

The prisoner on being brought to the bar, was interrogated as 
to the charges. If he admitted them, he was either reprimanded 
and discharged, or committed to prison, to abide the further 
order of the House, but such imprisonment could not continue 
beyond the session. If he denied them, an inquiry was had 
before a select committee who had reported the facts to the 
House. 

There was some argument as to the necessity of giving 
oaths to witnesses. Some held it unnecessar}>-, especially in 
the case of members of Oongress, as they had already taken 
an oath. Other members, like Mr. Madison held that, “ No 
citizen can be punished without the solemnity of an oath to 
the fact. Of consequence it is needful to the information 
of members, if the punishment of a fellow citizen is im- 
plicated.” The argument that members of Congress had 
already taken an oath and did not need to take another in 
cases where they acted as witnesses, was dismissed without 
much debate. 

A report was brought in on the 3 ist of December by the 
Committee on Privileges as to the proper mode of proceed- 
ings. Their most important recommendations were, that : i. 
an order be issued requesting the judge of the District of 
Pennsylvania to attend the House for the purpose of ad- 
ministering oath or affirmation to all witnesses; 2. on every 
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debate the prisoners and their counsel shall withdraw; 
3. all questions shall be put by the Speaker. The report was 
adopted by the House. 

In Randalls’ second appearance before the House his 
counsel, Mr. Tilgman, made a strong plea for him, stating: 

It by no means follows, that because the privileges of the House 
of Commons extend to a certain degree, this country will bear 
the same extent of privileges in their representatives. The 
House has the privilege essential to its existence to protect it- 
self from any insult within or without, but no further. The 
Constitution says nothing of privileges that reach to the prisoner, 
and one of the amendments to it says, that the people shall be 
understood to have retained whatever they have not granted. 
It follows then, that since what has been expressly granted 
reaches not to Randall, that it is retained. 

After questioning both Randall and Whitney and be- 
coming convinced that the evidence was clear that Randall 
had made attempts to bribe members, the House passed .the 
following resolution, January 4, 17196: Resolved, That it 
appears to this House that Robert Randall has been guilty of 
a contempt of, and a breach of the privileges of, this House, 
by attempting to corrupt the integrity of its members in the 
matter laid to his charge.” The resolution was adopted by 
a vote of 78 to 17. In pursuance of an order of the House, 
Randall was then brought before the bar of the House and 
reprimanded by the '.Speaker and remanded to the custody of 
the Sergeant at Arms. He remained as a prisoner of the 
House until January 13, 1796, when he was discharged from 
custody on payment of fees. Whitney was discharged on 
January 5, 1796, the evidence not being sufficiently clear 
against him. No further action was taken in respect to 
either of them. 

This case is important not only because of the facts men- 
tioned previously, but also for the reason that it was the first 
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example of a trial for contempt occurring in either House of 
Congress in which the power to summon witnesses, compel 
them to testify, and to inflict punishment, either by fine or 
imprisonment, or both, was asserted and exercised. 

As early as 1796 the House' of Representatives requested 
President Washington to lay before it certain papers relating 
to the negotiation of the Treaty with the King of Great 
Britain. The President refused the request, pointing out 
that the assent of the House is not necessary to the validity 
of a treaty and that the Treaty exhibited in itself all the ob- 
jects requiring legislative provision. He wrote — “ As it is 
essential to the due administration of the government that 
the boundaries fixed by the Constitution between the differ- 
ent departments should be preserved, a just regard to the 
Constitution and to the duty of my office . . . forbids a 
compliance with your request.” ^ 

In the impeachment of William Blount, resolutions were 
agreed to by the House to the effect that : 

A committee be appointed to prepare and report articles of im- 
peachment against William Blount, a Senator of the United 
States impeached by this House of high crimes and mis- 
demeanors; and that the same committee have power to sit dur- 
ing the recess of Congress, and to send for persons, papers 
and records.- 

The case of William Duane,® was the first arising in either 
House of Congress in which false, scandalous and defama- 
tory publications in newspapers regarding either body were 
taken cognizance of. The first resolution passed by the 
Senate in this case gives reasons for taking Duane into 
custody. Resolved, 

^ I Richardson, J. D., Messages of the Presidents (Washington, 1896-9), 
p. 196- 

’ Sth Cong., Annals, July 8, 1797, pp. 463, 464, 466. 

’ 6th Cong., 1st sess., Senate Journal, Proceedings, Feb. 2 S, 1800, et seq. 
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That the Committee o£ Privileges be, and they are hereby, di- 
rected to consider and report what measures it will be proper 
for the Senate to adopt in relation to a publication in a news- 
paper printed in the city of Philadelphia on Wednesday morn- 
ing, the 19th of February, 1800^ called the General Advertiser, 
or Aurora, in which it is asserted that the bill prescribing the 
mode of deciding disputed elections of the President and Vice 
President of the U. S. had passed the Senate when, in fact, it 
had not passed, in which it is also asserted that the Hon. Mr. 
Pinckney, a Senator from the State of South Carolina, and a 
member of the committee, who brought before the Senate the 
bill aforesaid, had never been consulted on the subject, whereas, 
in fact, he was present at each meeting of the committee; and 
generally to report what measures ought to be adopted in re- 
lation to sundry expressions contained in said paper respecting 
the Senate, and the members thereof, in their official capacity. 

The Committee on Privileges considered the publication 
complained of in the preceding resolution and in its report 
to the Senate recommended the adoption of the following 
resolution, Resolved : 

That the said publication contains assertions and pretended in- 
formation respecting the Senate and the Committee of the Sen- 
ate, and their proceedings, which are false, defamatory, scanda- 
lous and malicious, tending to defame the Senate and to bring 
them into contempt and disrepute, and to excite against them the 
hatred of the good people of the United States; and that the 
said publication is a high breach of the privileges of this House. 

The resolution further ordered the appearance of William 
Duane before the bar of the Senate to answer for his con- 
duct.^ 

Previous to appearing before the Senate, Duane wrote a 
letter to the Vice President of the United States, requesting 
the privilege of being heard by counsel and of having process 

^6th Cong., 1st sess., Senate Journal, March 20, 1800. 
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awarded to compel the attendance of witnesses in his behalf/ 
While the debate was in progress concerning his request, he 
appeared before the Senate and the charge against him was 
read. He repeated his request to be heard by counsel and a 
motion was adopted by a vote of i8 to ii that it be granted 
and he be given several days to prepare his defense. He 
failed however to put in an appearance as requested by the 
Senate, sending them a letter explaining that he felt that he 
could not get a fair trial and thus declined further voluntary 
attendance upon that body. His letter w^as referred to the 
Committee on Privileges,^ on motion of the Senate, and it 
reported back a resolution containing a statement of the letter 
and holding him guilty of a contempt of the order of the 
Senate and directing that for said contempt, he, be taken into 
custody of the Sergeant at Arms and kept subject to the 
further orders of the Senate.^ The resolution was adopted 
by a vote of i6 to ii. In disposing of this case the Senate 
adopted two more resolutions, the first charging the Sergeant 
at Arms with the duty of taking into his custody the body 
of the said William Duane and keeping him safely subject 
to the further order of the Senate; and all marshals, deputy 
marshals and civil officers were ordered to assist him in ex- 
ecuting this warrant."^ 

The second resolution approved by the Senate was as 
follows : Resolved, 

That the President of the United States be requested to instruct 
the proper law officer to commence and carry on a prosecution 
against Wm. Duane, editor of the newspaper called the Aurora, 
for certain false, defamatory, scandalous and malicious publica- 
tions in said newspaper of the 19th of February last tending to 

^6th Cong., 1st sess., Senate Journal, March 24, 1800. 

^ The committee was given power to send for persons and papers. 

® Ibid., March 27, 1800. 

*Ibid. 
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defaine the Senate of the United States and to bring them into 
contempt and disrepute, and to excite the hatred of the good 
people of the United States against them.^ 

The subsequent history of this case indicates that an in- 
dictment was found against Duane for libel of the Senate 
and he was sentenced to be imprisoned for thirty days, to pay 
the costs of prosecution, and stand committed until this 
sentence was complied with.^ 

Duane's case developed a bitter debate in the Senate as to 
the general powers of the Congress to punish for contempts 
and compel testimony. One of the strongest speeches made 
in opposition to any extension of the powers of Congress in 
this respect was that of Senator fCharles C. Pinckney of 
South Carolina. He expressed himself unreservedly for a 
strict construction of congressional powers, saying that he 
wished to 

entreat the Senate to recollect the nature of our federal system; 
that powers not expressly and specifically delegated to Con- 
gress, are reserved to the States and the people ; and particularly 
to remember, that where any powers are so expressly defined as 
the privileges of Congress are, it is our duty very carefully to 
consider the consequences before we take a step that may, by 
subsequent or cool reflection, be found to exceed them, that 
the privileges of Congress, as limited by the Constitution, have 
been very carefully considered by men whose opinions were not 
swayed by party, and whose impartial situation gave the best 
opportunity for judging, who having before them the example 
of the unlimited privileges of the British Parliament and the 
colonial assemblies, or councils, assuming to themselves the 
right of such privileges ; who knowing the consequences of un- 
defined powers, and being well aware what privileges were 
necessary to prevent the interruption of the undisturbed situation 
a member should enjoy, during the time he is engaged on public 

^ 6th Cong., 1st sess., Senate Journal^ March 27, 1800. 

® 53d Cong., 2d sess., Senate Misc. Doc. no. 12, p. 17. 
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afiEairs, after much thought they had defined them in the manner 
fixed by the Constitution.^ The powers they (Congress) are to 
exercise, and the persons and cases they are to operate upon, are 
all distinctly marked and named ; nor is there a word or sentence 
in the whole that can by any possible construction be made to 
mean that for any libels or printed attack on the public conduct 
or opinions of either House of Congress, or any of its members, 
that their privilege shall extend to ordering the persons charged 
with the offence before them, and imprisoning them at their 
wilL^ 

To the argument that 

Each House must possess this power to punish for breach of 
privileges, which they must judge of as circumstances may arise 
and require, that every legislative body, or branch of one, pos- 
sesses an inherent right to protect itself, which must be exer- 
cised as their discretion directs, because it may be frequently 
necessary to exercise it immediately when the public safety 
would make it impossible to wait for reference to other bodies 
or tribunals, and that this reasoning was strengthened by the 
practice and precedents of the British Parliament, and the colon- 
ial legislatures before the Revolution, and most of the state legis- 
latures since, and was now universally received as the true doc- 
trine on this subject; 

Pinckney’s answer was : 

That is the doctrine of the British Parliament I will allow, but 
it was because the doctrines there held are utterly inadmissible in 
a free government, and to prevent any influence from them, 
and their precedents, and the improper practice of the colonial 
and state legislatures, that this limitation of the privileges of 
Congress was here purposely introduced/''’ 

^ 6th Cong., 1799-1801, Senate Proceedings^ March 5, 1800 or 6th Cong. 
Annals, p. 70. 

2 6th Cong., 1st sess., Annals, p. 71. 

^Ibid., p. 74. 
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As to the liberty of the press, Pinckney stated, I wdl 
know that where the press is not free, liberty is but a name, 
and government a mockery.” ^ The true standard of the 
press should be, he believed, as follows : 

That the printing press shall be^free to every person who under- 
takes to examine the proceedings of the legislature, or any branch 
of the Government, and no law shall ever be made to restrain the 
right thereof; that the free communication of thoughts and 
opinions is one of the most invaluable rights of man, and every 
citizen may freely speak, write and print, on any subject, be- 
ing responsible for the abuse of that privilege; that in prosecu- 
tions for the publication of papers investigating the official con- 
duct of officers, or men in an official capacity, or where the 
matter published is proper for public information, the truth 
thereof may be given in evidence; and in all indictments for 
libels, the jur3r shall have a right to determine the law and the ^ 
fact, under the direction of the court, as in other cases. ■ 

In the further development o-f his argument against the 
procedure contemplated by the Senate in Duane’s case, Pinck- 
ney asked the questions : How far, in the case of libels or 
attacks in the papers, for their political opinions, any single 
branch ought to possess the powers, perhaps in a moment of 
passion or resentment, to decide on what is to affect the 
personal liberty of a citizen? Whether it is consistent with 
the nature of our government, that a single branch, without 
check or control, should become judges in their own case? 
Whether any citizen charged with a crime, for which he may 
be punished by the temporary loss of liberty, is not entitled 
by the Constitution, to a speedy trial, by an impartial jury? 
And whether to deny it, in this instance, would not be to in- 
terfere with that provision in the Constitution. His answer 
was, For my own part I have no doubt of it; and feeling as 
I do, most jealous for the character of this branch, I am 


^ 6tli Cong., 1st sess., Annals, p. 82. 
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apprehensive, should we proceed in this measure, it may 
occasion unpleasant observations/’ ^ 

'Mr. Cocke, a member from Tennessee, was also strong in 
his denunciation of an extension of the power of the Senate 
to punish for contempts or breaches of privileges, holding 
that such an extension was 

contrary at least to three amendments to the Constitution, first, 
that all the powers which are not given to the United States 
are reserved either to the States or to the people, ^ second, that 
every man shall be secure in his person and papers from unlaw- 
ful searches and seizures,^ and third, no person shall be called 
upon in any criminal case to give testimony against himself.^ 

Senator Tracy of Connecticut was the most important pro- 
ponent of the resolutions passed by the Senate in this case. 
He claimed that the resolution recommended to the Senate by 
the Committee of Privileges did not carry action beyond what 
was prudent, mild and proper, that the Committee wanted to 
find out who the editor of the Aurora was, that this was a 
proper inquiry, for the editor was not generally known. He 
said further : 

The gentleman had told us (Mr. Pinckney) it is no crime to 
publish the doings of this body; agreed, but is it nothing to 
publish untruths respecting the official conduct of the members 
of this body? It is no crime to publish a bill before this House. 
But are printers at liberty to tell lies about our transactions? 
The Aurora says that the bill which it published had passed the 
Senate; this every member knows to be contrary to the fact. 
The bill has not even to the present moment passed this body, 
it is still on your table liable to recommitment, amendment or 

^ 6th Cong., 1st sess., Annals, p. 82. 

^Federal Constitution, lotli Amendment 
2 Federal Constitution, 4th Amendment 
* Federal Constitution, 5th Amendment 
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rejection. Asking the editor how he came to print this false- 
hood does not go to examine into the private mode by which 
conveyance of intelligence is made to that office, there can be no 
real intelligence, it is a falsehood. But suppose we have no 
power over this editor, because the press is free, suppose that 
we cannot punish him for his calumny, slander and falsehood, 
perhaps the inquiry will lead us to discover some person whom 
we can punish; will it be said that the Constitution's an impedi- 
ment in our way to punish one of our own members if he should 
be found guilty of abusing the confidence of his station? The 
gentlemen had declared themselves the champions of the press, 
but surely gentlemen would not advocate such liberty as this, 
the liberty of publishing nothing but lies and falsehood. If 
by the liberty of the press is meant the publication of truth and 
just political information, it was proper to be supported; but 
he was desirous of maintaining along with the liberty of the 
press, the liberty of the citizens, and the security of the govern- 
ment; he was not for sacrificing these later objects to the licen- 
tiousness of the press.^ 

Moreover iSenator Tracy believed that it was as requisite 
to maintain the privileges of the Senate as it was to support 
the liberty of the press, that Congress should in defining what 
may be privilege, govern itself according to the original in- 
tention in mentioning privileges in the Constitution, viz. to 
promote the general interests of the citizens, and here it 
could be guided only by sound discretion and common sense. 
He concluded by saying : 

On the principle of self preservation, which results to every 
public body of necessity and from the nature of the case, the 
right of self preservation is vested in the Senate of the United 
States, as it is in your courts of justice and other public institu- 
tions.^ 

^ 6th Gong-., 1799-1801, Senate Proceedings, March 5, 1800, p. 86. 

* Ibid., p. 87. 
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The questions settled in this case were: (i) could the 
Senate in an investigation concerning an alleged libel pub- 
lished in the newspapers, compel the attendance of witnesses 
and punish for refusal to attend? (2) Could a person ac- 
cused by the Senate of libel be imprisoned by that body for 
refusing to appear before its bar and then be punished by 
prosecution in the courts for libel, although there was no law 
providing for such punishment? They were decided, as al- 
ready noted, in the affirmative. We are more concerned in 
this study with the discussion on the first question, namely 
that the Senate had jurisdiction and power to make such com- 
pulsory investigations as this although no such power was 
distinctly conferred on either branch of Congress. A study 
of the debates in this case shows very clearly two opposing 
viewpoints as to the inquisitorial power of Congress. One 
group favored a loose interpretation of the enumerated privi- 
leges of Congress, hence it believed that the publication in 
newspapers of “ false, scandalous and defamatory material ” 
was a libel on the Senate and that the Senate had the power 
to authorize a compulsory investigation of such charges, to 
summon witnesses and punish them in case of contempt. In 
this case Duane was held in contempt the moment he refused 
to appear, as requested, before the Senate. The strongest 
argument of the proponents of the power exercised in this 
case, was that necessity demanded it, that it was based on the 
principle of self-preservation. 

The other group believed that such an exercise of power 
was unconstitutional for several reasons, first, no such author- 
ity was distinctly mentioned in the Constitution, second, the 
exercise of such power was opposed to the liberties of the 
citizen as guaranteed in the first ten amendments to the Con- 
stitution, third, the fact that Parliament had exercised such 
power had no influence here, as Congress was a body of 
enumerated powers. 


INFLUENCE OF THE FEDERAL CONSTITUTION 51 

The result of this case was an extension of the power 
asserted and exercised in the cases already mentioned. 

In connection with our study of this case, it is interesting 
to note the comment of Thomas Jefferson, who was President 
of the Senate at the time this* case came up. 

The editor of the Aurora, having in his paper of February 19, 
1800, inserted some paragraphs defamatory to the Senate, and 
failed in his appearance, he was ordered to be committed. In 
debating the legality of this order it was insisted in support of 
it that every man by the law of nature, and every body of men, 
possesses the right of self defense ; that all public functionaries 
are essentially invested with the powers of self preservation; 
that they have an inherent right to do all acts necessary to keep 
themselves in a condition to discharge the trusts confided to 
them ; that whenever authorities are given, the means of carry- 
ing them into execution are given by necessary implication ; that 
thus we see the British Parliament exercise the right of punish- 
ing contempts ; all the state legislatures exercise the same power, 
and every court does the same; that if we have it not, we sit 
at the mercy of every intruder who may enter our doors or 
gallery, and by noise and tumult, render proceeding in business 
impracticable, that if our tranquillity is to be perpetually dis- 
turbed by newspaper defamation, it will not be possible to exer- 
cise our functions with the requisite coolness and deliberation ; 
and that we must therefore, have a power to punish these dis- 
turbances of our peace and proceedings. To this it was an- 
swered that the Parliament and courts of England have 
cognizance of contempts by the express provisions of their law; 
that the state legislatures have an equal authority because their 
powers are plenary; they represent their constituents completely 
and possess all their powers, except such as their constituents 
have expressly denied them; that the courts of the several states 
have the same powers, by the laws of their states, and those of 
the Federal Government by the same State laws adopted in each 
State by a law of Congress ; that none of these bodies there- 
fore, derive those powers from natural or necessary right, but 
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from express law; that the houses of Congress have no such 
natural or necessary power, nor any powers but such as are 
given them, directly, exemption from personal arrest, exemption 
from question elsewhere for what is said in their House, and 
power over their own members and proceedings ; for these, no 
further law is necessary, the Constitution being the law, that, 
moreover by that article of the Constitution which authorizes 
them, to make ail laws necessary and proper f or carrying into 
execution the powers vested by the Constitution in them they 
may provide by law for an undisturbed exercise of their func- 
tions, e. g. for the punishment of contempts, of affrays and tu- 
mults in their ^presence, etc. but till the law be made it does not 
exist, and does not exist, from their own neglect; that in the 
meantime, however, they are not unprotected, the ordinary mag- 
istrates and courts of law being open and competent to punish all 
unjustifiable disturbances, and defamations, and even their own 
Sergeant, who may appoint deputies ad libitum to aid him (3 Grey 
59, 147, 255) is equal to small disturbances, that in requiring a 
previous law, the Constitution had regard to the inviolability of 
the citizen as well as of the members; as, should one House, aim 
at too broad privileges, it may be checked by the other, and both 
by the President, and also as the law being promulgated, the citi- 
zen will know how to avoid offense. But if one branch may as- 
sume its privileges without control, it may do it on the spur of the 
occasion, conceal the law in its own breast, and after the fact 
committed, make its sentence both the law and the judgment on 
the fact ; if the offence is to be kept undefined, and to be de- 
clared only ex re nafa, according to the passions of the moment, 
and there be no limitation either in the manner or measure of the 
punishment, the condition of the citizen will be perilous indeed. 
Which of these doctrines is to prevail, only time can tell. 
Where there is no fixed law, the judgment on any particular 
case is the law of that case only, and dies with it. When a new 
and even similar case arises, the judgment which is to make and 
at the same time apply the law is open to question and con- 
sideration, as are ail new laws. Perhaps Congress, in the mean- 
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time, in the care for the safety of the citizen, as well as for 
their protection, may declare by law what is necessary and 
proper to enable them to carry into execution the powers vested 
in them, and thereby hang up a rule for the inspection of all, 
which may direct the conduct of the citizen, and at the same time 
test the judgments they shaH themselves pronounce in their 
own case.^ 

The executive department of the government very early 
recognized that the Congressional power of appropriation 
implied a right tO' investigate the expenditures of the public 
moneys. On November 24, 1800, the Speaker laid before 
the House a letter from Wolcott, Secretary of the Treasury, 
stating that the President had accepted his resignation and, 
because of recent criticism of his administration, freely 
submitted the whole of his conduct to any investigation 
which the House of Representatives may be pleased to in- 
stitute.’’ ^ The next day the letter was referred to a select 
committee to consult precedents as to the manner in which 
the inquiry was to be made.^ A week later Otis at the re- 
quest of the committee moved an instruction to examine 
into the state of the Treasury, the mode of conducting busi- 
ness therein, the expenditures O'f the public money, and to 
report such facts and statements as will conduce to a full 
and satisfactory understanding of the state of the Treasury, 
since the appointment of the secretary.” ^ No power was re- 
quested by the committee to send for persons and papers as 
its chairman considered that for the present, it would be 
best to leave the committee at large to make the investigation 
in such way as they, in the progress of their inquiries, should 
consider most satisfactory.” The fact was, of course, that 

^ Jefferson's Mamialj Senate ed. 1892, p. 194. 

2 6th Cong., 2nd sess., Annals, p. 786 (1800). 

^Ibid., p. 788. 

*Ibid., p. 796. 
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the willingness of the Treasury to submit itself to investiga- 
tion made it unnecessary for the committee to request the 
House to grant it the power to send for persons and papers. 
The committee in its report, after a thorough examination 
of the accounts, absolved Wolcott from all charges of mis- 
conduct.'^ ^ 

The conduct of Winthrop Sargent, Governor of Missis- 
sippi Territory, was investigated in the same year by the 
House. The resolution authorizing the investigation read 
as follows : “ that a committee be appointed to inquire into the 
official conduct of Winthrop, which shall be authorized to 
send for persons, papers and records." ^ During the debate 
on the resolution, it was moved to drop out the provision 
granting the committee the right to send for persons and 
papers. The motion was lost without a division and the 
motion adopting the resolution above was passed by a vote 
of 70 to 

On November 27, 1807, Senator Thurston of Kentucky 
offered the following resolution in the Senate : Resolved, 

That a committee be appointed to inquire whether it be com- 
patible with the honor and privileges of this House that John 
Smith, a senator from the State of Ohio, . . . should be per- 
mitted any longer to have a seat therein; and that the com- 
mittee do inquire into all the facts regarding the conduct of 
Mr. Smith, as an alleged associate of Aaron Burr and report 
the same to the Senate.^ 

It seems that Mr. Smith had taken some part in the conspir- 
acy of Aaron Burr against the United States and this resolu- 
tion had followed as a result. 

^ 6th Cong., 2nd sess., Annals, p. 986. 

^Ihid., 848. 
p. 853. 

* 10th Cong., 1st sess., Senate Proceedings, Nov. 27th, 1807, 
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In supporting his resolution, .Senator Thurston stated 
that the Senate, in a case of this sort, was not bound by the 
technical rules of law, as rigidly observed in courts. Various 
considerations compelled them to pay particular regard to 
their character and convenknce. Hence the Constitution 
had conferred upon them an unlimited power to expel a 
member. In such cases they were constituted both accusers 
and judges, in direct violation of the common principles of 
the law. A' member might be expelled for acts which would 
not render him amenable to a court of justice. Hence the 
Senate might decide upon what appeared credible testimony, 
even though it were not of such a character as would be 
admitted in a court of law.^ 

Several objections were made to the effect that the resolu- 
tion gave the committee too wide a latitude, but they were 
overruled and the resolution was adopted. The committee 
was appointed with John Quincy Adams as Chairman, on 
December 4, 1807. On December 31, 1807, Senator Adams 
brought in the report in the case of Smith. This report is 
very important as it illustrates the prevailing attitude towards 
some of the fundamental questions arising out of the exer- 
cise of the inquisitorial power of Congress. The main 
points brought out in the report were as follows : 

Your committee are of opinion that the conspiracy of Aaron 
Burr and his associates against the peace, union, and liberties 
of these states, is of such a mass of mutually corroborative testi- 
mony, that it is incompatible not only with the honor and privi- 
leges of this House, but with the deepest interests of this nation, 
that any person engaged in it should be permitted to hold a 
seat in the Senate of the United States. Whether the facts, of 
which the Committee submit herewith such evidence as, under 
the order of the Senate, they have been able to collect, are suffi- 

^loth Cong., ist sess., Senate Proceedings^ Nov, 27th, 1807, 
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dent to substantiate the partidpation of Mx’. Smith in that con- 
spiracy or not, will remain for the Senate to decide. The com- 
mittee submit also, to the consideration of the Senate, the 
correspondence between Mr. Smith and then, through their 
chairman, in the course of their meetings. The committee have 
never conceived themselves invested with authority to try Mr. 
Smith. Their charge was to report an opinion relating to the 
honor and privileges of the Senate, and the facts relating to the 
conduct of Mr. Smith. Their opinion, indeed, cannot be ex- 
pressed in relation to the privilege of the Senate without relating 
at the same time to Mr. Smith’s right of holding a seat in this 
body, but, in that respect, the authority of the committee extends 
only to proposal, and not to decision. But as he manifested a 
great solicitude to be heard before them, they obtained permis- 
sion from the Senate to admit his attendance, communicated to 
him the evidence in their possession, by which he was inculpated, 
^ furnished him in writing, with the questions arising from it, 
which appeared to them material, and received from him the 
information and explanation herewith submitted as part of the 
facts reported. But Mr. Smith has claimed, as a right, to be 
heard in his defense by counsel, to have compulsory process for 
witnesses, and to be confronted with his accusers, as if the Com- 
mittee had been a Circuit Court of the United States. But it is 
before the Senate itself that the committee conceived it just 
and proper that Mr. Smith’s defense of himself should be heard. 
Nor have they conceived themselves bound in this inquiry by any 
other rules than those of natural justice and equity due to a 
brother Senator on the one part and to their country on the other. 

Mr. Smith represents himself, on this inquiry, as solitary, 
friendless, and unskilled, contending for rights which he inti- 
mates are denied him; and the defender of senatorial privileges, 
which he seems apprehensive will be refused him by Senators, 
liable as long as they hold their offices, to have his case made 
their own. . . . The committee have dealt out to Mr. Smith that 
measure, which, under like circumstances, they would be content 
to find imparted to themselves ; and they have no hesitation in de- 
claring, that, under such imputations, colored by such evidence,. 
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they should hold it a sacred obligation to themselves, to their 
fellow Senators, and to their country, to meet them by direct, 
unconditional acknowledgment or denial, without seeking a 
refuge from the broad face of day in the labyrinth of technical 
forms. 

In examining the question, whether these forms of judicial 
proceeding or the rules of judicial evidence, ought to be applied 
to the exercise of that censorial authority which the Senate of 
the United States possesses over the conduct of its members, let 
no one assume, as the test of their application, either the dictates 
of unfettered reason, the letter and spirit of the Constitution, or 
precedents domestic and foreign, and your committee believe the 
result will be the same; that the power of expelling a member 
must, in its nature, be discretionary, and its exercise always more 
summary than the tardy process of judicial tribunals. . . . Must 
the assembled rulers of the land listen witli calm and indiffer- 
ence, session after session, to the voice of notorious infamy, 
until the sluggard step of municipal justice can overtake his 
enormities? Must they tamely see the lives and fortunes of 
millions, the safety of present and future ages, depending upon 
his vote, recorded with theirs, merely because the abused be- 
nignity of general maxims may have remitted to him the for- 
feiture of his life? 

Such ill very supposable cases, would be the unavoidable con- 
sequences of a principle which should offer the crutches of judi- 
cial tribunals as an apology for crippling the Congressional 
power of expulsion. Far different, in the opinion of your com- 
mittee, is the spirit of our Constitution. They believe that the 
very purpose for which this power was given was to preserve 
the legislature from the first approaches of infection. That it 
was made discretionary because it could not exist under the pro- 
crastination of general rules; that its process must be summary, 
because it would be rendered nugatory by delay. 

With reference to the 5th and 6th articles amendatory to 
the Constitution, which certain Senators had protested in 
the debates in this case, were violated by the procedure of 
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the committee, the committee report stated they understood 
these articles as referring to prosecutions at law. To sup- 
pose that they were regarded as restrictions upon powers ex- 
pressly granted by the Constitution to the legislature, or 
either of its branches, would,#* in a manner, annihilate the 
power of impeachment as well as that of expulsion. It would 
lead to the absurd conclusion that the authority given for the 
purpose of removing iniquity from the seats of power should 
be denied its exercise in precisely those cases which most 
loudly call f or its energies. 

In concluding its report, the committee submitted the fol- 
lowing resolution to the Senate : Resolved, 

That John Smith, a Senator from the State of Ohio, by his 
participation in the conspiracy of Aaron Burr against the peace, 
union and liberties of the people of the United States has 
been guilty of conduct incompatible with his duty and station 
as a Senator of the United States and that he be expelled from 
the Senate of the United States.^ 

Senator Smith was ordered by the President of the Senate 
to be present at the reading of this report. At its conclusion 
he submitted an answer asking that he might be heard by 
counsel and that he might have an opportunity of a trial under 
the same rules of evidence as prevail in judicial tribunals. 
He also claimed that all the evidence adduced by the com- 
mittee, was either taken ex parte, or without allowing Mr. 
Smith sulfiicient time to interrogate the witnesses. After 
this letter was read in the Senate, Mr. Smith got the floor 
and submitted his requests in the form of a motion as fol- 
lows: ‘" That John Smith be informed specifically of the 
charges against him; that he be allowed to make a defense 
against such charges, and have process to compel the attend- 
ance of witnesses, and the privilege of being heard by 

*ioth Cong., 1st sess., Smtate Proceedings, Dec. 31, 1807. 
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counsel/’ No one seconded his motion so the President of 
the Senate said he would consider it as an application to the 
Senate/ 

Mr. Adams speaking in the following debate held that 
with regard to the first and second requests, it was neither 
consistent with the powers of the Senate, nor proper to grant 
them. He thought it all right however to allow Smith 
counsel. A motion that Mr. Smith be heard by counsel not 
exceeding two was carried unanimously.^ 

Mr, Smith was then examined by the Senate which passed 
a resolution agreeing to listen to such testimony as John 
Smith, rSenator from the State of Ohio, may then adduce in 
his defense.” Witnesses were called, making voluntary 
appearance, sworn and cross examined. 

A very important point that came up in the subsequent 
trial of Mr. Smith was whether the Senate had power to 
compel the attendance of witnesses. A resolution was sub- 
mitted to the Senate authorizing the issue of a subpoena or 
summons in the usual form, to cause to be summoned to 
appear before the Senate, certain persons named in the 
summons.^ 

iMr. Adams objected to the issue of such an order, deny- 
ing the power of the Senate in the premises. He said : 

This resolution required a subpoena to be issued in the usual 
form. What form? If it were meant that it should be in the 
usual form prescribed in a court of law, I doubt whether the 
power to issue it resides in the Senate. The process of a court 
is issued under law, and under a penalty attached to non at- 
tendance. Should a witness refuse to attend, he was liable to 
further process to coerce his attendance; and the same law 
likewise provided that witnesses thus summoned should be 
compensated. 

^ lotii Cong., 1st sess,, Annals, pp. 66, 78, 

^ Ibid., p. 94. 
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He said he knew of no such power inherent in the Senate. 
If one witness is summoned the Senate may be called upon 
to summon a hundred; also the Constitution says that no 
money shall be drawn from the Treasury but under an appro- 
priation made by law, which requires the concurrence of both 
Houses. What assurance have we that the other House 
will authorize the compensation of witnesses? Mr. Adams 
concluded by saying that the course of proceedings in the 
Senate was such, that they must take such testimony as they 
could get, and rest satisfied with collecting it by the best 
means in their power.^ 

The opposite viewpoint was presented by Mr. Pope, who 
said : 

I am surprised at the doubts expressed of our power to summon 
witnesses. If we have a right to inquire into the conduct of a 
Senator, we have necessarily a right to every incidental power 
essential to the making of the inquiry. Where the power is 
given by the Constitution to do a particular thing, I have always 
deemed it sound construction, that, by necessary implication, 
every incidental power is given which is necessary to carry the 
main power into effect. 

As to funds Mr. Pope thought that the House would concur 
in voting necessary expenditures without any difficulty.* He 
was asked what the Senate would do in case Mr. Smith re- 
quested certain witnesses in his behalf. Would the ^Senate 
be compelled to defray their expenses also? Mr. Pope re- 
plied that he thought that such expenses would have to be de- 
frayed by Mr. Smith. The final vote on the resolution was 
23-7 against adoption. It will be noted that this action was 
contrary to that taken in preceding cases where power to 
summon witnesses had been freely granted. 

^ loth Cong., 1st sess., Annals, p. 94. 
p. 94. 
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The counsel for Smith presented a lengthy defense in his 
behalf/ claiming the action of the Senate in this case was 
unconstitutional, contrary to the 6th and yth Amendments, 
that the evidence presented against Mr. Smith was scanty 
and inefficient, and that the 'Senate had no jurisdiction in 
the case.^ 

Mr. Adams refuted these arguments, and claimed that the 
Senate had jurisdiction of the subject stating: 

There is no such limitation in the Constitution, there is none 
in spirit, and to introduce such an absurdity — that a man might 
be convicted of the most infamous crimes that can disgrace the 
human character, and unless their punishment be capital, would 
be entitled perhaps for years to hold his seat in the supreme 
councils of the Nation.^ 

With reference to the violation of certain constitutional ^ 
articles, Mr. Adams said: 

They said that by the 6th article amendatory to the Constitution, 
the trial by jury is secured to every citizen, in all criminal prose- 
cutions, . . . The trial by jury is secured for the decision of 
questions arising from what the elementary writers on govern- 
ment call the civil rights — ^the rights which in republican gov- 
ernments are enjoyed alike by all, as subject to the laws. These 
are altogether different from political rights, which we enjoy as 
partakers of the public power; as members of the sovereignty. 
Among these are the rights of electing and being elected, and the 
rights of office enjoyed by all public functionaries— such is the 
right possessed by each of us in his seat upon this floor. One 
of the greatest writers upon the nature of laws, the ingenious 
and profound Montesquieu, pointedly cautions his readers and 
all students in the laws, not to confound the rules and princi- 
ples belonging to these distinct classes of rights. The right of 

1 loth Cong., 1st sess., Annals, pp. 1 17-234. 

^ Ibid., p. 238. 
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trial by jury meant by this article of the Constitution is reserved 
for the decision of questions affecting the civile and not the 
political rights of the citizens,'^ 

Mr. Smith’s counsel recommended that he be turned over 
to a Circuit court of the United" States for trial by jury, with 
directions to the proper law officer to commence a prosecution 
against him and with the whole mass of evidence which has 
been here produced against him ; that the personal attendance 
of witnesses may be obtained at the proper time and place.^ 

Mr. Adams’ rebuttal to this argument was that if the 
Senate were to follow that suggestion, it would very effect- 
ually deprive him of his seat for the rest of the term. 

As to the objections of Mr. Smith’s counsel to the pro- 
cedure in taking evidence in this case, Mr. Adams said : 

There are doubtless advantages to be gained from the examina- 
tion of witnesses in person, which cannot be communicated to 
written depositions. But theoretical perfection must yield to 
possible practice. The evidence on such an inquiry as this, is, 
from the necessity of the case, all voluntary. The member 
whose conduct is implicated, has great advantages for defense, 
which he would not possess in a court of law. He is defended 
by the able counsel admitted at your bar, when there is no 
legal counsel against him. He has the opportunity to collect, 
with all the industry and activity inspired by his interest, every 
particle of evidence that can be brought in his favor, while that 
which appears against him, must come without search. No 
member of this body can be charged with the duty, and surely 
none would spontaneously undertake the task of summoning 
witnesses to attend here in person from the two extremities of 
the Union; nor, were they summoned, is it at all clear they 
would be compelled to attend.® 

^ lotb Cong., 1st sQss., Annals, p. 239. 

* Ibid., p. 239. 
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Mr. Adams reminded his audience that proceedings of this 
nature were always in a great degree summary and that the 
evidence upon which they proceeded is subject to none of the 
restrictions to which they so rigidly adhere in their courts 
of law. It is clear from a ^tudy of the committee report 
made by Mr. Adams and the protests made by Smith to the 
procedure of the committee that the committee did not, in 
their collection of evidence and investigation of the charges 
against Smith, regard the restrictions common in courts of 
law as applicable to the conduct of their inquiry, but rather 
considered these proceedings as a summary affair. Mr. 
Adams, however, certainly ignored the precedent of previous 
cases in the Houses of Congress when he said that the evi- 
dence on an inquiry of this sort is, from the necessity of 
the case, all voluntary. On April 9, 1808, the Senate voted , 
on the resolution reported by the select committee and re- 
jected it by a vote of 19 to 10, two-thirds of the Senate pre- 
sent not concurring therein.^ While the Senate voted against 
the expulsion of Smith, it is obvious that a majority of that 
body believed that the Senate had the authority to con- 
sider the alleged acts of Smith as a contempt and the power to 
try him before its bar under whatever rules it saw. fit to 
apply, that the constitutional guarantees of right to trial by 
jury, right to counsel et cetera had no application to such pro- 
ceedings. 

The House again exercised its right of investigation into 
the expenditure of the public money in 1809, by the adoption 
of a resolution for the appointment of a committee to inquire 
whether advances had been made by the War Department to 
the Commander in 'Chief of the Army, contrary to law.^ 
Mr. Randolph in proposing the resolution told the House that 
it had no right so important as the control which it constitu- 
tionally exercises over the public purse. He said : 

^ loth Cong., 1st sess., p. 323. 

2 loth Gong., 2nd sess., pp. 1330-31. 
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To what purpose is that control? The mere form of appropri- 
ating public money, unless this House rigorously examine into 
the application of the money thus appropriated; unless the 
House examine if the amount of the appropriation is exceeded 
by the expenditure; or if it be misapplied, that is, if money ap- 
propriated for one object be expended for another; unless we 
do this, sir, our control over the public purse is a mere name — 

an empty shadow Whenever charges are brought against any 

administration, the only way in which they can be repelled, is 
by a frank, full and impartial inquiry into the matter constituting 
those charges. 

The resolution did not confer upon the committee any power 
to send for persons and papers. 

The grave charges “which had been made against General 
Wilkinson caused P'earson of North Carolina on March i, 
1810, to propose in the House a resolution providing for the 
appointment of a committee to “ inquire generally into the 
conduct of the said James Wilkinson, as Brigadier General of 
the Army of the United States ; that the said committee have 
the power to send for persons and papers, and compel their 
attendance and production, and that they report the result to 
this House.’' ^ The resolution caused a bitter debate. In 
advocating it Sheff rey said : 

Sir, it is our duty to make this inquiry. The public money is 
expended on these establishments ; the labor of the nation sup- 
ports them. We extract money from the pockets of the people 
to appropriate to these purposes, and it is proper to ascertain 
that those who reap the earnings of the people are worthy of the 
public confidence.^ 

Pitkin, in supporting the resolution said : 

that impeachment of a military official was out of the question, 

^ nth Cong., 2d sess., Amials^ pp. 1606-07. 

^ Ibid.j p. 1746. 
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but a weightier power, always resident in the legislature, but 
rarely exercised was the foundation for the creation of this 
investigating committee, in other words. Congress could abolish 
the office, if the President refused to heed the request of the 
committee to remove him.^ % 

In further argument for the resolution Sheffrey added that 
'' the true construction of the powers of this House in re- 
spect to investigation other than for the purpose of impeach- 
ment, is this, we have, ist, the power to inquire to inform 
ourselves and the nation; and 2nd, the power to inquire with 
a view of future legislation/' ^ The resolution was finally 
adopted by a vote of 80 to 29.^ 

In 1818 the House overruled the objection that its inquiry 
into the conduct of clerks in the executive departments would 
be an infringement on the executive’s power. On January * 
16, Mr. John Holmes of Massachusetts offered the following 
resolution : 

That a committee be appointed to inquire whether any and what 
clerks or other officers in either of the Departments, or in any 
office at the seat of the general government, have conducted 
themselves improperly in their official duties, and that the com- 
mittee have power to send for persons and papers.^ 

Objection was made that the House would, by adopting this 
resolution, assume power over the Departments which be- 
longs to the executive and thus impair executive responsibil- 
ity. It was answered that the House was in the nature of a 
grand jury to the nation, and that it was the duty of the 
House to examine into the conduct of public officers. 

During the same year the reports of General Jackson’s 

^ nth Cong., 2d sess., Annals^ p. 1729. 

^ Ihid., p. 1743. 

^Ibid,, p. 1755. 

^ iSth Cong., 1st sess., Annals, p. 783. 
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assumption of extraordinary powers in waging the Seminole 
War aroused considerable criticism in Congress. As a result 
the Senate appointed a select committee with broad powers of 
investigation under a resolution of December i8, i8i8.^ 
The committee reported on February 24, 1819 saying that 
they have, under the authority conferred on them, called 
for and examined persons and papers,'’ and censuring General 
Jackson for usurpation of power, but making no recom- 
mendations.^ This case is important because it marks the 
first time a Senate committee had acted in an investigation 
of this type under a grant of power to call for persons and 
papers. As we have noted, the Senate had previously decided 
not to use such power in the case of trials before its bar.® 
One of the most important cases of contempt considered 
by Congress was that of John Anderson. Originally pre- 
sented to the House of Representatives as an attempt at brib- 
ery on the part of said Anderson in respect to a pending 
measure and proposed legislation, it immediately took the 
form of a Contempt and breach of privileges of the House " 
causing a very extended debate lasting for eight full days, in 
which the leading members of the House participated. The 
main subjects discussed were the powers of the House to 
punish for contempt and the procedure to be used.*^ 

On January 7, 18118, Mr. William, member of the House 
from North Carolina, laid before the House a letter written 
to him by Mr. Anderson, and a statement explaining^th^ 
facts concerning the affair.® The substance of the matter 
was that Anderson had presented a letter to Williams asking 
him to accept the sum of $500 as part pay for the trouble he 

^ 15th Cong., 2d sess., Anmls, p. 76. 

* iSth Cong., 2d sess., Sen. Rep. no. 106, Ser. no. 15. 

^ See Smith’s case, supra, ch. ii. 

*For fnll debate see 15th Cong., ist Sess., vol. i, Annals, pp. 579-790. 
Ubid., p. 579 . 
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had caused Williams in getting the River Raisin claims 
through Congress.^ Williams immediately considered it as 
an attempt to bribe him and promptly reported to the House. 
The House, acting on his information adopted the following 
resolution : Resolved, ^ 

That the Speaker do issue his warrant directed to the Sergeant 
at Arms attending the House, commanding him to take into 
custody, wherever to be found, the body of John Anderson, 
and the same in his custody to keep, subject to the further order 
and direction of this House.^ 

It was a unanimous vote.^ Before the vote was taken the 
question was raised by Mr. Terry of Connecticut, whether, 
according to our forms of proceedings, and to our consti- 
tutional provisions, a general warrant, as proposed, could be ^ 
issued. Was it not opposed, in itself, in its nature, to the 
principles of civil liberty?’' ^ 

In answer Speaker Clay observed : In the practice of the 
House happily, instances were extremely rare, where such a 
warrant became necessary,” no such case had occurred within 
his observation. But there could be no doubt,” he said, 
when an offense was committed against the privileges or 
dignity of the House, it was perfectly proper and within its 
power to issue a warrant to apprehend the party offending.” ^ 
Mr. Livermore of New Hampshire asked, for information 
merely, whether the facts on which the warrant was to be 
issued, should not first be substantiated by oath. The state- 
ment came, he knew, from a most respectable source; but was 
not an oath necessary to justify such a warrant? Speaker 
Clay answered, ‘‘ Certainly not.” ® 

^ 15th Cong., 1st sess., vol. i, Annals, pp. 582, 583. 

^ Ibid., p. 583* 

^Ibid. 

Hhid. 

HUd. 

^Ibid. 
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The Speaker having informed the House that the Sergeant 
at Arms had taken the body of Jolin Anderson into custody 
and held him pursuant to the warrant to him directed, Mr. 
Forsyth of Georgia submitted the following resolution : Re- 
solved, 

That a Committee of Privileges, to consist of seven members, be 
appointed, and that the said committee be instructed to report a 
mode of proceeding in the case of John Anderson, who was 
taken into custody yesterday by the order of the House; and 
that the same committee have leave to sit immediately.’- 

A debate arose immediately in opposition to this proceed- 
ing. Mr. Beecher of Ohio, opposing the resolution, claimed 
there was no authority for it in the Constitution, that it 
could not be justified at common law, as the House was not 
governed by common law, that the great powers assumed by 
the Parliament of Great Britain had been a matter of great 
complaint in that country, and he presumed it would not be 
contended that the practice of that body was to f orm a rule of 
conduct for this House, that there was no need of the Flouse 
possessing the power of arresting and bringing to trial before 
us, as the courts of justice are open to prosecution and 
address for any injury of this sort. Finally, he said: In 
another part of the Constitution, particular privileges were 
accorded to members; and the enumeration of particular 
powers, in any instrument of that character, was in exclusion 
of all others/' ^ 

Mr. Livermore of New Hampshire also opposed the resolu- 
tion vigorously : 

Our ideas of Congressional privileges appear to rest on our 
knowledge of British Parliamentary privileges, which, he con- 
ceived, were widely distinct in their natures. In Great Britain, 

^ 15th Cong., 1st sess., vol. i, Annals, p. 592. 

^ Ibid., p. S 93 - 
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the legislature possesses all power. ^ The Congress of the United 
States was different he believed. In a case of this kind occur- 
ing in Great Britain, an oath would not be required ; but we are, 
in this respect, restricted by the express declaration in the Con- 
stitution that no warrant shaH issue except sustained by oath.^ 

In addition he believed that the House had no authority over 
Anderson, admitting the charge against him was substanti- 
ated, as there was no statute o-f the United States, though 
there were in most oT the States, declaring bribery an offense. 

Other members opposing the resolution claimed the House 
did not have discretionary power to punish at pleasure, that 
many constitutional provisions inhibited the exercise ol such 
power, and finally, if precedents might be found in the Jour- 
nals of the exercise of such a power by the House, it was time 
now to stop it as such power would be dangerous in the • 
extreme.^ 

In answer to the argument that a warrant could not be 
issued by the House unless on oath, it was stated that the 
character of the House must be sunk to a low ebb, if the 
representations of its memibers were not to be received as 
true.^ Precedents were cited to show that the House had 
acted in a similar manner in previous cases.® It was claimed 
that the House had the same power to punish for contempt 
that the court had and for the same reason, viz. to maintain 
its security and purity. And, finally, with respect to this 
point it was held by the proponents of the resolution that 
the 4th Amendment limiting the power to issue warrants 
referred only to courts of justice and could not be con- 

^ 15th Cong., 1st sess., vol. i, Annals, p. 594. 

^lUd., p. 594. 

^Ihid.f p. 606. 

* Ibid., p. 596. 

^ Ibid., p. 599- See Cases of Randall and Whitney. 
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strtied to apply to warrants of the description now under 
consideration.^ 

It was finally pointed out to the House that the question 
before them was the proposed resolution and that nothing 
was gained by debating the getreral powers of the House to 
punish for contempt.^ The resolution was agreed to and a 
committee appointed. 

After a few hours' deliberation, the committee made its 
report, recommending the following resolution for adoption : 
Resolved, 

That John Anderson be brought before the House, and interro- 
gated by the Speaker, on written interrogatories, touching the 
matter of writing and delivering a letter to a member of the 
House, offering him a bribe, which with his answer thereto, shall 
be entered on the minutes of the House. And that every ques- 
tion proposed by a member be reduced to writing, and a motion 
made that the same be put by the Speaker, and the question and 
answer shall be entered on the minutes of the House. That 
after such interrogatories are answered, if the House deem it 
necessary to make further inquiry on the subject, the same be 
conducted by a committee to be appointed for that purpose. 

Objection was made that the adoption of such a measure 
would lead to a novel procedure for, 

the man was to be brought to the bar to be interrogated, for 
what? To criminate himself? If he speaks the truth, he must 
criminate himself. Was this House to be converted into an 
inquisitorial court? Such proceedings were adverse to the 
right of the accused, to the proceedings in other courts, and 
contrary to the principle of the Constitution, that no person shall 
be compelled, in any criminal case, to be a witness against him- 
self.® 

^ 15th Cong., 1st sess,, voh if Annals^ p. 603. 

^Idem. 
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The protest was of no avail and the report was adopted. 
The said Anderson then appeared at the bar of the House, 
in the custody of the Sergeant at Arms. He was addressed 
by the Speaker who informed him that he could have counsel 
in his defense, also witnesses. He answered that he was a 
stranger here, that he desired the assistance of counsel and 
compulsory process to obtain the attendance of witnesses in 
his favor. The House did not exactly agree with the 
Speaker that the House comply with the requests of the 
witness. The Speaker thereon addressed Anderson as fol- 
lows : 

John Anderson, I am directed to inform you that, pursuant to 
your request, you are at liberty to engage such counsel as you 
may think fit, that the clerk of the House will furnish you with 
such subpoenas for witnesses as you may think proper, and that, 
you will also be furnished with a copy of the letter on which the 
proceedings are founded, and of the statement of an honorable 
member of this House which accompanies it.^ 

At this juncture in the proceedings Mr Spencer of New 

York introduced a very si^ in that it fully 

portrayed the attitude of the opposition to the whole proceed- 
ings. It read as follows : 

The House of Representatives, entertaining great doubts of its 
possessing the competent power to punish John Anderson for 
his contempt of the House, and his outrage upon one of its 
members ; 

Resolved, That all further proceedings in this House against 
the said John Anderson cease, and that he be discharged from 
the custody of the Sergeant at Arms; 

Resolved, That the Committee on the Judiciary be instructed 
to inquire into the expediency of providing by law for the 
punishment of any contempt of the Senate or House of Repre- 

^ 15th Cong., 1st sess., vol. 1, Annals^ p. 608. 


r 


y 2 CONGRESSIONAL INVESTIGATIONS 

sentatives of the United States and of any breach of the privi- 
leges of either House ; 

Resolved, That the Attorney General of the United States be 
directed to institute such proceedings against John /\nderson as 
may be agreeable to the laws of the United States and of the 
District of Columbia.^ 

The submission of this proposal to Congress provoked a 
lengthy debate which brought every phase of the Congres- 
sional power to punish for contempt and breach of privilege 
up for argument.^ 

In offering this resolution to the House, Mr. Spencer ob- 
served that the contemplated proceedings were unconstitu- 
tional, illegal and void as being contrary to the 4th, 5th and 
6th Amendments to the Constitution. He claimed that 
^there was nothing in the Constitution mentioning power to 
punish for contempts and that the power was not necessary 
and inherent in a legislative body. As to basing this power 
on precedents of the Parliament of Great Britain he said : 

With regard to the law of Parliament, in England, it is a peculiar 
branch of the common law, declared by the two Houses from 
time to time. That law is not recognized in the United States 
Government or courts, except so far as it has been expressly 
adopted. I utterly disclaim and deny therefore the authority 
of Parliament as applicable to Congress. ... If we borrow from 
England the doctrine of privilege, why may not any future exe- 
cutive loan for a short time that of prerogative? Oie step 
more, create a star chamber judiciary to sanctior and enforce 
your claims, and we shall have reached the goal jf our course.^ 

Other members supporting the resolution held that 

no act, however offensive can be construed into a contempt of 
1 15th Cong., 1st sess., vol. i, Annals, p. 612. 

^ Ibid., pp. 6 ii~ 77 S‘ 

^ Ibid., pp. 614, 61s, 6iS. 
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this body, which does not directly interfere with and disturb 
its deliberations while in session, or disable some one of its 
members, so that he cannot discharge the trust reposed in him 
by his constituents.^ Are we about to deprive this unfortunate 
man of the sacred rights found in the Constitution, especially 
in the first ten amendments, to immolate them on the altar 
of Congressional privileges, and thereby establish a prece- 
dent which may drag to the bar of some future Congress 
the most respectable citizen in the Union, who may become of- 
fensive to one of its members? . . . And in addition to all this, 
when you are asked to designate the law which the accused has 
violated, you refer him to the common law of England, to the 
law of Parliament, under the head of privileges ; and for your 
power, to reason and common sense. 

In summing up the argument for the last resolution men- 
tioned above, one of its proponents asked : 

If the doctrine contended for be correct, that the House of 
Representatives have the power, at their discretion, to im- 
prison a citizen for what they may suppose to be a rude question- 
ing of a member, for what he has said in debate, permit me to 
ask, where would be the liberty of the press, and where would 
be the liberty of the investigation? It must be answered, in 
the close custody and keeping of this House. Is such the much 
loved and boasted theory of our free institutions? . . . But if 
the citizen, in thus questioning the conduct and character of a 
representative, does maliciously and falsely defame his reputa- 
tion, the representative, as a man, has a legal remedy, by an 
action at law, to be prosecuted in the courts of judicature, not 
in this House.^ If this House proceed to make the law, accuse 
and condemn for the breach of it, and to execute such judgment 
by imprisoning the offender, such a course would be the combin- 
ing and exercising the powers of the three departments by the 
one, which is the consummation of tyranny.® . . . Contempts, as 

^ 15th Cong., 1st sess., vol. i, AnnalSy p. 654. 

® p. 766. 

® /hU, p. 767. . 
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embraced by the law are crimes, and are properly cognizable, 
only within the judicial department of the Government. 

It was claimed further that the existence of such power in 
the judiciary is far less to be dreaded than in this House, 
as the abuse of it at any time may be corrected by the legis- 
lative power, in limiting or defining it, or by divesting the 
courts of the power entirely. But where is to be found the 
power to constrain, control, or limit the abuse of it here? 

Mr. Forsyth lead the debate against the resolutions sub- 
mitted by Mr. Spencer of New York. In rebutting Mr. 
Spencer's arguments, he said that he did not believe those 
clauses of the Constitution, viz. the 4th, 5th and 6th Amend- 
ments, applicable to the present case. 

The person in custody is charged with a contempt, punished 
summarily in all cases — not for an offense indictable and pun- 
ishable by the ordinary course of judicial proceedings. Every 
gentleman, whether of the profession of the law or not, will 
know the distinction, and that these clauses of the Constitution 
were framed without any view to the exercise of this power to 
punish contempts, and without any intention to prevent its exer- 
cise. 

He mentioned the precedents established in the case of Ran- 
dall and Whitney, the precedents of Parliament, the state 
legislatures and the courts. The precedent established in 
Randall's case was based on the inherent right of the House 
to do all acts necessary to the due exercise of the trust re- 
posed in them, said Mr. F orsyth. This was the foundation 
on which, in this particular case, the power of the Plouse was 
vested. There was a certain class of powers, he observed, 
every day exercised by this House, somewhat analogous to 
that which was the subject of debate. Whence was derived 
the power, which was frequently exercised by this House, and 
even frequently conferred on its subordinate committees, of 
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sending for persons and papers? Did anyone doubt the 
right of the House to do this? Was the right which was 
every day’s practice doubted? This power exists from 
necessity. How could the House ascertain the guilt or in- 
nocence of a public offender, whose conduct should be 
arraigned before it, without this power? It was essentially 
necessary that it should have it, to compel the attendance of 
witnesses, and the production of papers in their possession. 
That power had therefore been, and always must be, exer- 
cised without dispute, though there was nothing in the 
Constitution, conferring that power on the House. The 
power arose by necessary implication from the duty im- 
posed upon the House of examining into the conduct of the 
offices of the government.^ 

Mr. Mercer of Virginia claimed the House had the power . 
to punish contempts based on the common law. He said : 

It is to this system viz. common law, that I resort for the au- 
thority of this House to punish a contempt; to define the act 
to be punished ; to determine the mode of proceeding against the 
accused ; and if guilty, to ascertain the quality, and measure the 
extent of his punishment. And I do so, not because the com- 
mon law confers these powers on this House, but because it de- 
fines that written Constitution, from which we derive them. ... 
That Constitution which confers on the representatives of the 
nation the power of legislation, and denominates this body a 
House of Representatives, clothes it with the common attributes 
appertaining to its office and title. 

He denied that the enumeration of certain privileges in the 
Constitution excluded the constitutional exercise of others, 
and said: 

The Constitution which had sought to enumerate these, must 
have been satisfied with general terms of vague significance, or 
proceeded to an enumeration of particulars which no Constitu- 
tion ever did attempt to embrace. If it is admitted that the 

1 iSth Cong., 1st sess., pp. 622, 623, 624. 
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House has power to punish contempts committed against its 
peace and dignity within this Hall; then the object of the pro- 
posed enumeration totally fails, and with it this pretended limita- 
tion to the authority of the House to punish contempts, wherever 
they may be committed. 

As to whether the House had proceeded legally in Ander- 
son’s case in arresting him, :Mr. Mercer stated 

that the warrant for the arrest was not a general warrant. It 
describes the prisoner by name. But it has been urged by more 
apparent force, that it is unsustained by any oath or affirmation, 
and therefore is in violation of the 4th Article to the Constitution, 
which provides that no warrant shall issue but upon probable 
cause, supported by such evidence. The Constitution certainly 
supposes the judge who issues the warrant, not to be himself 
personally cognizant of the fact on which it is grounded. He 
may issue a warrant, '' on probable cause, supported by oath 
It is certain that conviction of the truth of the fact must super- 
sede the necessity of any oath, to say nothing of the absurdity 
to which such a doctrine might lead.^ 

Mr. Holmes of Massachusetts was another staunch sup- 
porter of the power of the House to punish contempts of 
the sort emphasized in this case. He said : 

I do not insist so much on the common law’s giving this right. 
It is a right essential and inherent in every legislative body, that 
it shall protect itself. If no precedent existed, if the Constitu- 
tion, the rules, and laws were silent, I would contend for this 
right of self preservation. The framers of the Constitution 
were acquainted with legislative assemblies and their rights. 
The rules of the House of Commons and of the colonial and 
state legislatures were familiar to them. Had they entertained 
a doubt of the right in every legislative body to protect itself 
against violence and corruption, they would have provided for 
its security. We are invested with authority to legislate for 
the people. To us is committed the protection of their lives, 

^ iSth Cong,, 1st sess., Atinals, pp. 638, 639. 
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liberties and property. How are we to perform these duties 
if we have no power to defend ourselves against insult? ^ 

Mr. Holmes was strongly supported by Mr. Pindall of 
Virginia, who observed that the House possesses an inherent 
power to preserve its own privileges, a power inseparable 
from the power of legislation granted by the Constitution. 
He pointed out that this power derogates not from the rights 
of the States or of the people, but is derived from those 
rights. It is by the command or grant of the States and 
the people we exercise the powers confided by the Constitu- 
tion ; and inasmuch as they intend we should, at all hazard, 
execute those powers, they must, of necessity, have intended, 
that we should suppress all obstructions to their due exercise. 
The House of Representatives derives its privileges from a 
just interpretation of the Constitution, and asks no aid from * 
precedents, when claiming merely a power essential to the 
exercise of its duties. I am opposed tO' the granting of 
leave to bring in a bill tO' punish breaches of privileges, be- 
cause we already possess the power to punish, derived from 
a higher source. If a power cannot be implied (to* defend 
our privilege) from the Constitution, we cannot pass a law 
to enable ourselves to assume such a power.’^ ^ 

Mr. McLane of Delaware said he was greatly surprised to 
hear Mr. Spencer of New York say that a man could not 
be twice tried for the same ofifense; and that therefore, as 
John Anderson may be tried f or bribery, he is not liable to 
be proceeded against in any other manner. 

There is nothing more fallacious than this mode of reasoning ; 
for although it may be conceded that a man cannot be twice pun- 
ished for the same offense, yet it is perfectly clear that the same 
act may comprehend within it two, or even more offenses, each 

^ 15th Cong,, 1st sess., Annals^ p. 663. 
p. 674. 
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of which is liable to distinct remedies and different punishments, 
and very frequently before separate tribunals. If the power of 
the House to punish for a contempt is conceded, as I apprehend 
it is, the exercise of that power must always be a matter of 
sound discretion, to be determined by the House, in reference 
to the particular case. What does, or does not amount to a 
contempt, will always be a proper subject of deliberation; and 
it is certainly not difficult to imagine many cases in which it 
would, no doubt, be improper for the House to exercise it, but 
to remove the exercise of the power in one case, it is not neces- 
sary to show that it possesses it in all cases, if it possesses it in 
a case proper for its interference, it is enough. Gentlemen say 
that this House has no power to punish for a contempt, because 
it is not given by the Constitution, then surely sir, the power to 
pass a law for that purpose is not given. Here indeed, a case 
might be made to meet the Constitutional objection, the objects 
of our legislative power being limited ; we could exercise no 
others. But, sir, the power being incidental, it must exist with- 
out the law, and could not be varied by any act of legislation 
which could be passed. It is a power founded on the eternal 
principles of self-preservation and self-protection, and no law 
could either enlarge or diminish its extent.^ 

With reference to the fact that the warrant was issued in 
this case without an oath, Mr. MoLane said : 

The provision in the Constitution, upon which this objection is 
founded, can have no reference to a case of this description, it 
relates to the case of an arrest, upon the information of a 
person, upon the suspicion of a crime, for which the party is to 
undergo a trial by jury, and the oath is required in aid of prob- 
able cause only; it is designed to prevent justices from issuing 
warrants upon slight grounds, or where there does not exist 
substantial proof that the party is liable to arrest. But when- 
ever the proof is plenary, either in the knowledge of the party 
issuing the warrant or from the facts indubitable, an oath is not 

^i5th Cong., 1st sess., Annals, pp. 691, 692. 
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necessary. . . . Nothing is more common than to arrest indi- 
viduals under process, in civil suits, without oath ; and it is done 
upon the principle that the constitutional provision relates ex- 
clusively to the cases of crimes or offenses against the Re- 
public. * 

The arguments given above were enforced by the speech 
of Mr. Smyth of Virginia. He also held that the 5th and 
6th Amendments to the Constitution had nO' relatio-n to this 
case, 

which is a proceeding against the prisoner for contempt. All 
the courts in all the States punish persons for contempts, by 
fine and imprisonment, at discretion without oath; such pro- 
ceedings are by no means to be regarded as criminal prosecu- 
tions within the meaning of the amendments to the Consti-^ 
tution. The House of Representatives possesses the same 
power to punish contempts that the British House of Commons 
does, and for the same reason, not because it is the common 
law of England, but because reason, the basis of the common 
law, that gave this power to the House of Commons, as inciden- 
tal to their legislative power, gives it also to this House.^ 

Mr. Settle of North Carolina reminded the House that 

this House cannot for any offense, under the circum- 
stances, inflict greater punishment than imprisonment dur- 
ing the session.’’ 

Mr. Talmadge of New York, while disclaiming to* hold 
this power under the Constitution or the common law,” said : 

I do maintain that this House possesses the power as incidental 
to its existence, and an inseparable attendant upon its forma- 
tion and a necessary consequence. It has been said that the 
Constitution provides, “ That the trial of all crimes, except 
impeachment, shall be by jury ” and that the exercise of power 
by this House is therefore prevented. In like manner does the 

^I5th Cong., 1st sess., Annals, p. 713- 
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Magna Charta provide. That no man shall be taken or im- 
prisoned except by the legal judgment of his peers, or the law 
of the land. And yet the Parliament of Great Britain, and all 
their courts of justice, have constantly proceeded, by attachment 
and summary process, to prevent all interruptions, and to re- 
move all obstruction in the course of their business ; to enforce 
their orders, and to punish for contempts of their authority.^ 

He further stated : 

This power must be summary, from its nature it is to be ap- 
plied to the circumstances; and it must be discretionary; and 
the offenses to which this power is to be applied do not come 
within that class of crimes contemplated by the Constitution, 
and for which is guaranteed the trial by juiy^ This case is at 
least one of conflicting rights, if the prisoner has rights, so 
has this House; whose idghts are violated is the question.^ 

Mr. Hopkinson of Pennsylvania also supported the pro- 
ceedings of the House to this point. He observed that there 
was no agreement among the opposition as to just what por- 
tion of the Constitution prohibited the action of the House. 

One finds it in certain provisions which he asserts to be dear 
and conclusive, another infers it from certain given powers, 
which are alleged to be exclusive of all others, and a third class 
deduces it from the nature and spirit of our govermnent. Now 
sir, it is not unfair to say that a prohibition so difficult to be 
fixed in any part of the Constitution, really exists in no part of 
it, and we need not fear to violate an instrument which takes so 
little care of itself in this respect.^ 

He mentioned the case of Randall and \¥hitney also, stating 
that warrants were issued on the representation of facts made 


^ iSth Cong., 1st sess., Annals, pp. 713, 714. 
Ubid„ pp. 715, 719. 

^ Ibid., p. 723. 
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by members in their places, and it never was required that 
they should verify their representations by oath. He cited 
a mass of precedent including examples from the English 
Parliament, state legislatures^ and colonial assemblies which 
he said 

proved beyond all question that by a sort of universal consent, 
it has been conceded and understood that every body, created 
either to make or administer the laws of the country, must have 
a power within itself, and independent of other tribunals of 
justice, to protect itself from violence, from insult, from every- 
thing and everybody that would interrupt or corrupt its pro- 
ceedings.^ 

The constitutional barrier to arbitrary exercise of this power, 
he thought, 

was precisely where we would place it ... in the necessity of 
the case, fairly and discreetly judged of and decided by the 
body offended, governing itself by established principles and 
precedents.^ What this power was, and how it had been exer- 
cised, were well known to the Convention, and doubtless in- 
tended to be assumed by Congress, on the same principles and 
used in the same manner as other legislative judicial bodies 
had used them.® Why [he said] if you claim this is too ex- 
tensive a power of Congress, does not this House assume powers, 
and high and important powers, on the same authority and with- 
out any express grant of them in the Constitution? Do you 
not take to yourselves, and even impart to your committees the 
power of sending to the extreme limits of the Union for per- 
sons and papers, whenever it is deemed necessary for the public 
good? What power can be more absolute, more inconvenient 
to the citizen, or a bolder intrusion upon his person and privacy? 
Yet we find it not in the Constitution, and justify it only as an 

^ 15th Cong., 1st sess., Annals^ p. 729. 

2 Ibid., p. 731, 

^ Ibid., p. 734 - 
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incidental power arising from necessity, and sanctioned by the 
usage of similar bodies.^ 

Mr. Whitman of Massachusetts noted that the proceeding 
by attachment is authorized b/the principles of the common 
law. '' It is sanctioned by usage, by the practice of all 
tribunals of justice, and all legislative bodies.^’ ^ 

Several motions were made in the House to postpone 
action in Anderson’s case but they were all defeated. Finally 
on January 15, Mr. Tallmadge offered the following resolu- 
tion for consideration: "Resolved, That John Anderson be 
forthwith brought to the bar of this House.” It was adopted 
by a vote of 118-45. The Sergeant at Arms then brought 
the prisoner to the bar, and the Speaker questioned him, 
^ after which the prisoner then called upon his witnesses, eleven 
in all; who being previously sworn, delivered their testimony. 
The testimony was uniform, as far as the knowledge of the 
witnesses extended, in giving the acaised a high character 
for probity, correct deportment and patriotic conduct.^ 

During the course of the trial, one of the witnesses was 
about to testify on matters somewhat ancillary to the dis- 
cussion at hand, which might have had the effect of damag- 
ing the character of parties outside the case. Some of the 
members objected vigorously to such testimony, claiming it 
had nothing to do with Anderson’s case. He was not 
allowed to continue his testimony, but a special committee 
was appointed to investigate the lead he had already given 
the House.^ 

After Anderson had been questioned, and his witnesses 
had testified, and he had made a statement, the will of the 

^ iSth Cong,, 1st sess., Annals, p. 734. 

^Ibid,, p. 740. 

^ Ibid,, p. 778. 
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House was finally consummated in his case by the passage 
of the following resolution : Resolved, 

That John Anderson has been guilty of a contempt and a vio- 
lation of the privileges of the House, and that he be brought to 
the bar of the House this day, and be there reprimanded by the 
Speaker for the outrage he has committed, and then discharged 
from the custody of the Sergeant at Armsd 

Whereupon the prisoner was severely reprimanded by the 
Speaker and released from custody.^ 

A study of the main arguments brought out in the debates 
in this case indicates very clearly the existence of two oppos- 
iii? groups in Congress with respect to the exercise of the 
power to punish for contempts and issue compulsory process. 
On the one hand were the strict constructionists condemning • 
the exercise of such power by Congress: (i) Because it was 
unconstitutional, being contrary to the ist, 4th, 5th and 6th 
Amendments to the Constitution, and because the Constitu- 
tion specifically mentioned the privileges of Congress, it 
could punish for these but no others. (2.) They denied the 
force of precedent, believing that the previous examples of 
the exercise of such power by the British Parliament, the 
state legislatures and even Congress had no effect in this 
case. (3) They refuted the claim that the exercise of this 
power was necessary to the existence of the House, for they 
said an effective and better method of punishment can occur 
by way of prosecution in the courts. They believed such an 
exercise of power by Congress would deprive citizens of the 
liberty of the press, of speech and of investigation of Con- 
gress. (4): They held that when the House acted in this 
manner it combined the three governments in one which they 
claimed was the consummation of t3manny. ( 5 ) Finally they 

1 iSth Cong., 1st sess., Annals, p. 789. 

^ Ibid., p. 790. 
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Stated that if Congress was going to use such power, it 
should pass a law defining contempts and the degree of 
punishment. 

On the other side were the^ loose constructionists, main- 
taining that such power was inherent and natural to every 
legislative body, that its proceedings in such cases should not 
be hampered by the rules prevailing in the courts and that the 
Congress of the United States was not hampered by the ist, 
4th, 5th and 6th Amendments to the Federal Constitution, as 
these applied only to criminal cases in the courts. This 
group believed that force of precedent and common law 
sanctioned the exercise of such powder and even the Constitu- 
tion approved it by its very silence. To answer the argu- 
ment that if Congress was going to punish for contempts, 
it should enact a statute defining them, the proponents of 
this power asked how Congress could enact a law defiiiing 
contempts if there was nO' such authority to punish given in 
the Constitution. In other words this appeared to them as a 
concession that Congress did have the pow’er. 

It should be remembered that Congress had passed no law 
referring to the issuance of compulsory process, or con- 
tempts, in fact the only statute having any relation to the 
exercise of such power being the one of 1798/ Moreover, 
there was nothing specific in the Constitution giving either 
House power to punish for contempt. It is true that prece- 
dent favored the exercise of such power and in the debates 
this seemed to be the favorite argument supporting the ex- 
ercise of this power. 

A study of the questions asked ^Anderson and his replies, 
together with the testimony of his witnesses, leaves one with 
the impression that Congress was bound to make a case 
against him and imitate the precedent established in Great 
Britain in similar cases. It would have been a better course 


^ See w/ra, ch. v, p. 300. 


INFLUENCE OF THE FEDERAL CONSTITUTION 85 

to have punished Anderson by a prosecution at law. At 
least it would have saved the time Congress took in debating 
this case. The argument of the opposition that to allow 
Congress to define what constituted a contempt in each case 
where such a contempt arose was very dangerous tO' the 
personal liberty of the citizen, certainly had some weight to 
it. However two-thirds of the House favored the exercise 
of such power, and it is interesting to note that the great 
bulk of this group came from the New England and Middle 
Atlantic States, including Virginia, which had the largest 
single group favoring the proceedings. The opposition came 
mostly from the Southern States, although it was a southern 
member of the House, who had been approached by Ander- 
son. 

The proceedings in Anderson’s case are significant not only 
as indicating the attitude of Congress with respect to the 
exercise of power to punish for contempt, but also because 
out of these proceedings there developed the first decision 
of the Supreme Court of the United States as to the power 
of the House of Representatives to take cognizance of con- 
tempts committed against that body under any circum- 
stances ; for it seems that after Anderson was released from 
custody, he sued Thomas Dunn, Sergeant at Arms, for 
assault and battery and false imprisonment.^ 

This case then confirmed the precedents established in 
Randall’s, Whitney’s and Duane’s case, that the Houses of 
Congress could issue warrants without oaths, that their pro- 
ceedings in trials for contempt would be governed by their 
own discretion and were not subject to the same rules as 
judicial proceedings and that libel or bribery in case of either 
the House or the Senate might be considered as a contempt, 
and could be punished by imprisonment for a period not ex- 
ceeding the term of the session, and finally that either House 

1 Anderson v. Dunn, 6 Wheaton, p. 204 (1821), 
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of Congress had the power to authorize compulsory investi- 
gations of charges in cases of this sort and thus could sum- 
mon witnesses and punish them in case of contempt. 

During 1820 and 18122 the Post Office Department was 
subjected to several investigations by the House. On De- 
cember 19, 1820 the House adopted a resolution for the 
appointment of a committee '' to investigate the affairs of the 
Post Office, with power to send for persons and papers.” ^ 
Its report showed that a searching investigation had been 
made into the accounting affairs of this Department." Again 
on February 14, 1822 a committee was appointed to in- 
vestigate the affairs of the Post Office Department, with 
power to send for persons and papers.” ^ 

In 1824 the House investigated on application of the 
United States Minister, Mr. Edwards, a controversy between 
him and the Secretary of the Treasury.'* Edwards accused 
the Secretary of mismanagement of public funds and with 
the suppression of papers and documents which should have 
been communicated to Congress in answer to their resolu- 
tions. His complaint was referred to a select committee 
with power to send for persons and papers. Immediately 
upon their appointment the committee communicated a copy 
of Mr. Edwards' complaint to the Secretary of the Treasury, 
and also requested the attendance of Mr. Edwards.^ The 
Secretary of the Treasury, Mr. W. H. Crawford, did not 
appear personally, but answered the charges against him in 
writing, stating, however, that if the committee wanted him 
to appear, he would do so. 

As the House was about to adjourn before the Committee 

^ 16th Cong*., 2d sess., Journal of the House, p. 8a. 

2 i6th Cong., 2d sess., Annals^ pp. 1251-52. 

^ I7tli Cong., 1st Anmls, p. 1034. 

^i8th Cong., 1st sess.. Annals, p, 2431. 

^ Ibid., Annals, pp. 2713, 2761, 2766. 
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could complete its investigation, they recommended that they 
be allowed to sit in the recess after the adjournment of the 
session, in order to complete their work. Their request was 
granted, the House adopting the following order : Ordered 

That the Committee to which was referred the address of 
Edwards, be required to sit after the adjournment of the House 
for such time as shall be necessary in their judgment for further 
examination ; that any additional report which may be made by 
them be filed in the ofHce of the Clerk of the House, which re- 
port shall be, by him, printed and forwarded to members of 
Congress. 

A further order, passed the next day, empowered the Clerk 
to pay witnesses and the expense of sub-poenaing them, on 
certificate of the fChairman. 

A study of the final report of the Chairman ^ indicates that* 
Mr. Edwards attended the Committee in obedience to sum- 
mons, was examined as a witness, (under oath) and was 
cross examined by a gentleman attending on behalf of the 
Secretary of the Treasury. Among those summoned were 
several Senators and members of the House. During the 
examination before the Committee the Secretary of the 
Treasury was permitted to be represented by counsel and to 
summon witnesses in his own behalf. 

The Committee expressed the opinion that nothing had 
been proved to impeach the integrity of the Secretary, but 
beyond that statement, contented themselves with presenting 
the facts and the testimony. 

In 1825 President Monroe asked the House to examine 
and investigate his accounts in the same manner as the 
claims or accounts of any other individual.^ An argument 
follo^ved as to whether this was a proper procedure. Mr. 

^ 18th Cong,, ist sess., Annals, p. 2770. 

» i8th Cong., 2d sess., i Cong, Debates, p. 170. 
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Mangum of North Carolina observed that this appeared to 
be one of the strangest applications that was ever made to 
Congress. He asked the object to be accomplished by the 
proposed investigation. Was this House to be erected into 
a tribunal for the trial of questions of honor ? It Avas with 
pleasure he believed that this investigation was utterly un- 
necesary to repel aspersions or ward off attacks upon the 
chief magistrate. 

Advocates of the investigation stated : 

A well tried and a faithful public servant, who for eight years 
has occupied the most distinguished station in this country, 
thinks it necessary for his reputation to ask of you a general 
investigation into all his pecuniary transactions with the govern- 
ment. He considers that his character in this particular has 
been unjustly assailed and, about to retire from office, he wishes 
it to be placed beyond suspicion before the world. For this 
purpose he has requested of us to inquire into his public con- 
duct, so far as it regards his accounts before the Government. 
Can we, upon any just principle, refuse this request? Certainly 
not. He has a right to demand it. 

There was some argument as to whether this investigation 
should be referred to the Standing Committee on Claims, 
or to a select committee. Some thought reference to any 
committee might lead to corruption as quite often members 
of the House were applicants to the President for office. In 
fact, it was believed by some of the members that conducting 
the investigation in any manner might lead to corruption be- 
tween the President and the House, and that if such an in- 
vestigation had to be made, it should be conducted by the 
Supreme Court, a Controller, Auditor or any other tribunal 
than the House. This argument was dismissed without con- 
sideration and vote taken on the question to refer the investi- 
gation to a select committee. It was approved with an 
amendment to the original question instructing the com- 
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mittee appointed as follows : To receive from the President 
any evidences or explanations of his claims which he may 
think proper to present, and to file the same in the office of 
the clerk of the House, to be acted upon in the next session 
of Congress/' * 

In the same year the House of Representatives requested 
President Monroe to transmit certain documents relating 
to the conduct of certain officers of the United States Navy. 
The documents were refused on the ground that it was due 
the individuals under criticism and the character of the 
government that they should not be censured without just 
cause, which could not be ascertained until after a thorough 
and impartial investigation/ 

In 1826 the precedent set by Wolcott in 1800 and Monroe 
in i8i 2'5 was followed by Vice President Calhoun/ On De- 
cember 29, 1826 the Speaker laid before the House the fol- 
lowing communication from the Vice President of the United 
States addressed to the Honorable members of the House 
of Representatives. 

An imperious sense of duty and a sacred regard to the honor 
of the station which I occupy compel me to approach your body, 
in its high character of grand inquest of the nation. . . . In 
claiming the investigation of the House, I am sensible that 
under our free and happy institutions the conduct of public ser- 
vants is a fair subject of the closest scrutiny; . . . but when such 
attacks assume the character of impeachable offenses and become 
in some degree official by being placed among the public records, 
an officer thus assailed, however base the instrument used, if 
conscious of innocence, can look for refuge only to the Hall of 
the immediate representatives of the people. 

It seems that charges had been filed in an executive depart- 

^ Cited in Cong, Record, 69th Cong., ist sess., p. 4548. 

2 19th Cong., 2d sess., Dec. 29, 1826, Debates, pp. 574, 576. 
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merit that he had, while Secretary of War, corruptly par- 
ticipated in the profits O'f a public contract. Hence he 
challenged the freest investigation by the House. The com- 
munication was referred to a select committee with power to 
send for persons and papers. ©On February 13, 1827 Mr. 
Wright, second member of the committee, from Ohio, made 
a report which was read and laid on the table.^ The report 
states that immediately after the committee assembled, they 
informed the Vice President that they were ready to receive 
any communication which he might see fit to make. On the 
receipt of his reply, Mr. McDuffie, a friend and representa- 
tive of the Vice President, was admitted before the com- 
mittee, and attended through the examination which followed. 

The report reviews the charges and testimony, giving the 
conclusions of the committee, and also transmits the testi- 
*"mony and a written protest of Mr. Mc Duffie against the 
methods by which the committee had proceeded.^ His main 
complaint was against what he considered the departure of 
the committee from the fundamental principles of judicial 
investigation and the established rules of judicial evidence.'^ 
He said : 

I should be equally insensible to the claims of private friendship, 
and the obligation of public duty were I not to enter my solemn 
protest against the extraordinary course, and not less extra- 
ordinary conclusion, of a proceeding, singularly destitute of 
almost every attribute of a legal investigation. Even if it should 
be considered that this committee was instituted not for the 
purpose of sitting in judgment on the specific charge submitted 
to their examination, but for the additional purpose of exer- 
cising, to a certain extent, the functions of an inquisitorial com- 
mission, I cannot conceive that there would be anything in the 
character of such a commission, that would authorize its depar- 

^iqth Cong., 2(i sess., Feb. 13, 1827, Debates, p. 1123. 
pp. 1123-1135. 
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ture from the fundamental principles of judicial investigation 
. . . and after wandering at large through the perplexing mass 
of suspicion and conjecture, guided only by the bewildering 
lights of incompetent and inadmissible testimony, to select the 
precise point where suspicion i^nds and legal evidence begins, as 
the conclusion of their inquiries.^ 

Mr. McDuffie also protested against hearsay evidence say- 
ing: 

Admitting that it is proper for the committee to assume in- 
quisitorial powers in this investigation and in that character to 
ask of the witnesses not only what they know but what they 
have heard from others, it must be exceedingly apparent that 
the only excusable purpose, even of an inquisitorial kind, for 
which such questions could be propounded, is the discovery of 
other witnesses, by whose evidence the charges might be estab-* 
lished.* 

The report also shows that at the request of Mr. McDuffie, 
subpoenas were issued for witnesses to testify in behalf of 
the Vice President.^' 

The conclusions of the committee as to the subject of the 
investigation were as follows : 

From the nature of the duties imposed upon a committee of 
inquiry, especially when connected with a distinct wish, as ex- 
pressed by the Vice President, in the present instance, for the 

freest investigation '' it has been impossible for the committee 
to give to their proceedings the connexion and conciseness in- 
cident to trials, when the testimony is ascertained and arranged 
before it is presented. They have diligently applied themselves 
to the subject referred to them, and after a long and laborious 
examination, they are unanimously of the opinion, that there are 
no facts which will authorize the belief, or even suspicion, that 

1 19th Cong., 2d sess., Feb. 13, 1827, Debates^ p. 1127. 

^ Ibid., p. 1130. 

^ Ibid., p. 1124. 
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the Vice President was ever interested, directly or indirectly, in 
the profits of any contract formed with the Government through 
the Department of War, while he was intrusted with the dis- 
charge of its duties, or at any other time.^ 

The report proposed no action by the House, therefore the 
House disposed of it by ordering that it be laid on the table 
and be printed, with the accompanying documents, and the 
views of the minority of the committee which were submitted 
as a separate report,^ 

After this was done, Mr. Van Deventer, who was Chief 
Clerk of the War Department, considered that the testimony 
presented by the committee contained reflections on his con- 
duct, and therefore he wished his explanation to accompany 
those reflections. A debate ensued on his petition which was 
‘'presented to the House. Mr. Wright stated that the com-* 
mittee had received several such communications; but they 
did not consider them pertinent to the inquiry committed to 
them and hence had returned them to the senders. The com- 
mittee did not see why they should enter upon investigation 
to exculpate these individuals any more than all other wit- 
nesses. They could not be diverted from the main object 
of inquiry by unnecessary investigations. To append docu- 
ments and arguments to the report of the committee for the 
purpose of exculpating a witness would be a novel procedure, 
leading to many perplexities.^ 

Mr. Forsyth, who presented the petition to the House, 
pointed out, on the other hand, that this man was a public 
officer who was about to be injured by the publication in a 
report of a matter reflecting on his character.^ The answer 
was:. 

^ 19th Cong., 2d sess., Feb, 13, 1827, Debates, pp, 1123, 2124. 
p. 1143. 

^ p. 1144. 

*Ibid., p. 1145. 
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But even admitting, for argument’s sake, that Mr. Van Deventer 
is an officer of the Government, and that charges are preferred 
against him (which is not true) what is the course which it be- 
comes him to pursue? To a|)ply to this house, to specify the 
charges brought against him, and to ask the House to investi- 
gate their truth.^ 

The House without division, decided not to print the com- 
munication with the report, but laid it on the table.^ 

The examples of the exercise of the inquisitorial power by 
Congress studied so far have related either to proceedings 
and investigations concerning the conduct of public officials 
and the administration of the law or cases involving either 
the enumerated or implied privileges of the House. The 
cases of privileges based upon an implication of power were 
those pertaining to libel and bribery. The exercise of power 
to punish for contempt and the use of inquisitorial power 
in these cases could be easily allowed, as it was obvious 
that such acts, when flagrant, were a direct interference with 
the proper discharge of legislative duties. The problem was 
where to draw the line as to what constituted an invasion of 
the implied privileges of either House where such acts were 
concemed. For example, in the Duane case we note the 
Senate taking violent objection to his newspaper publication 
because he published misinformation concerning the progress 
of a bill through the Senate. Direct defamation of char- 
acter, of course, should constitute libel, although even here 
the decision as to whether the offense was serious enough to 
constitute a contempt o f the legislature might very easily turn 
on the momentary passion of the house affected. 

In the cases already considered, it will be noted that strenu- 
0Ui5 objections were raised not only to the Houses of Con- 
gress taking cognizance of such acts and punishing for them, 

1 19th Cong., 2d sess., Feb. 13, 1827, Debates, p. 1150. 

Ubid. 
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but also to the mode of proceedings adopted in the individual 
cases for the acquisition of testimony and the trial of the 
person complained of. 

Investigations of the executive departments began with 
the first administration, and were at times strenuously 
opposed by the executive, mainly because they conflicted with 
the doctrine of separation of powers. On the other hand, 
executive officials frequently asked for such investigations 
and admitted the power of the Houses of Congress in the 
premises. 

In 1827 Congress set the precedent of summoning wit- 
nesses for the purpose of acquiring information to aid in the 
making of legislation. On December 31, in that year, Mr. 
R. C. Mallary of Vermont, by direction of the Committee on 
"Manufactures, submitted the following resolution : ^'Resolved, 
That the Committee on Manufactures be vested with the 
power to send for persons and papers.^^ Mr. Thomas J. 
Oaldey of New York proposed an amendment striking out 
the words vested with power and authority to send for per- 
sons and papers’’ and inserting the following: ^^empowered to 
send f or and examine persons on oath, concerning the present 
condition of our manufactures, and to report the minutes of 
such examination to this House.” ^ A lengthy and acrimoni- 
ous debate developed over this proposition. It w^as generally 
agreed that a demand for like powers had never before been 
made in “Congress by a committee whose duties were similar to 
that of the Committee on Manufactures. 'Propositions for 
a grant of power to a committee to send for persons and 
papers had hitherto been confined to what was termed in the 
debates, “ the exercise of the judicial power of the House.” 

Those favoring the adoption of the resolution claimed it 
was necessary because the committee found many conflicting 
memorials before them, and that the truth could not be 

i20th Cong*., 1st sess., 4 Cong. Dehat es^ p. 862. 
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arrived at by oral testimony. It seems that most of their 
testimony had been received in the form of -written state- 
ments from interested persons. The strongest speech in 
favor of the resolution was made by Mr. Livingston of 
Louisiana. He said : 

Shall we reverse the rule of business in this House, and, instead 
of employing a committee to state facts, and give us their deduc- 
tions from them, shall we oblige them to bring in a bill without 
any knowledge of the subject, and supply the gross deficiency 
with our superior knowledge? But before we take this course, 
it is worth inquiry whether we ourselves possess this knowledge, 
and to what extent ? We will take this from the gentlemen who 
oppose the resolution, if any member in this House possess the 
information. They have it, and they have not left us in doubt 
as to the kind of e-vidence on which they rest their belief. What’ 
more, say those gentlemen, can be desired? Have we not 
memorials from all the manufacturers? Do not our tables 
groan with the weight of their complaints ? What more can be 
desired? Something more in my opinion; and if this is the 
best evidence — and it must be supposed to be such, for it has 
been relied on by all who spoke against the resolution— it is the 
strongest argument that could be used in favor of the measure 
proposed. I will believe that many of these memorialists are 
very respectable people; but are they disinterested? ... A long 
professional practice has taught me the danger of relying on the 
testimony of interested -witnesses, and has also sho-wn me the 
great utility of cross examination. From disinterested witnesses 
it is calculated to elicit truth ; but it is invaluable for the detection 
of all those subterfuges to which interest resorts, in order to 
hide the truth, or give a false color to a true statement.’- 

Others stated that the acquisition of evidence by oral testi- 
mony had been a course pursued by the House of Commons. 
They believed that the power asked for was not dangerous, 
for the subject deeply affected the interests of the people and 

^ 20th Cong., 1st sess., DebateSj p. 871. 
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it was proposed merely to compel the attendance of witnesses, 
a power exercised in the most insignificant cases of litigation 
between persons. The viva voce examination was much 
more satisfactory than the written memorials. The com- 
mon law of Parliament should dictate that the legislature 
must possess the power requisite to procure the information 
needed in order to act understanding^. And in fact it 
seemed true that committees already had die power to examine 
under oath, the statutes conferring on the Chairmen the 
power to administer oathsd 

In opposition it w-as argued that no one could cite a case 
in the Plouse of Representatives where a demand for like 
powers had been made by a committee having duties similar 
to those of the Committee on Manufactures. The power to 
' send for persons and papers had hitherto been exercised by 
committees having judicial functions and exercising the 
judicial power of the House. Mr. Wood of New York in 
opposing the resolution said: 

If the Committee sends for a person, it must send a warrant, or 
a subpoena, and the individual sent for, must come, and must 
answer. If not, you commit him for a contempt, and when he 
has come, and stands before your committee, what are the rules 
to govern the committee in their examination? Courts have 
rules to restrain them, A committee has none. They are left 
to their mere discretion, and the individual must bring all his 
books and papers if required. Sir, this is an inquisition, which 
every court of law abhors. It is odious, and oppressive, in the 
highest degree, and I, for one, will never consent to it.- 

Mr. Strong, also of New York, asked the following : 

But if this enormous power of sending for persons and papers be 
given to the committee, what will be the progress of its execu- 
tion? Will the committee confine its exercise to the District 

^ See infra, ch. V, p, 300. 

- 20th Cong., ist sess,, Debates, p. 883. 
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of Columbia? No. . . . Can they perform their duty without 
collecting all the facts within the scope of this power, from 
Machias to the Gulf of Mexico ? . . . What is the nature of the 
power proposed to be given to this committee? If it is to send 
out the Sergeant at Arms, ckthed with all the power of this 
House, to summon persons in any and every part of the Nation, 
and to compel their attendance here, in this Capitol, there is no 
dispensing power. Whoever is summoned, whether he live in 
Maine or Louisiana must come, or be guilty of a contempt of 
the authority of this House. And for what purpose is this 
fearful power to be given to this committee? Is it to elicit 
fraud or crime, in order that the offender may be convicted and 
punished? No, sir, — ^but it is to enlighten the judgment of this 
committee, as they say, upon a mere matter of ordinary legisla- 
tion. Sir, the rightful exercise of this power is confined to a 
few cases. These are, where frauds or crimes are imputed, 
and where the sole object is to detect, expose or punish -the guilty.* 
There is no instance, under this Government within my recol- 
lection, where this power has been given for the mere purpose 
of enabling the committee of this House to adjust the details of 
an ordinary bill. What, sir, is this enormous power to be given 
over into the hands of a committee, of a tribunal of seven men, 
in this land of freemen, to drag before them, by force, if need 
be, the citizens of this Republic, to instruct the members of 
that committee, or of this House, in the common and ordinary 
duties of legislation.^ 

It was also maintained by the opposition that the powers of 
the House of Representatives could not be compared with 
those of the House of Commons since the latter was re- 
strained by no written constitution.® 

The resolution was finally adopted, as amended, by a vote 
of 102-88, which indicates the strength of the opposition to 
the exercise of this power by the House. 

With the proceedings in this case concluded, the inquisi- 

i20th Cong., 1st sess.. Debates, pp. 865, 866. 

' Ibid., p. 882. 
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torial power of Congress may be classified into three lines of 
development: (i) its use in connection with the express 
privileges of Congress as granted in the Constitution, or 
ancillary privileges implied by Congress from those granted, 
such as the right to protect itself in cases of bribery, libel 
and assault, (2) its use in compelling information about the 
administration of the law, (3) its exercise in compelling in- 
formation to aid in the making of legislation. 

Our study of the proceedings in Congress described so far, 
clearly indicates the extension of this three-headed power, in 
spite of strenuous opposition at times. The opposition to 
this power was especially strong where there was a tendency 
to delve into private affairs and to infringe upon personal 
liberty, or where this power came into direct conflict with 
executive prerogative. That this was a rather common tend- 
ency may be seen from a study of the preceding cases. In 
this connection Schouler says of the closing era of good feel- 
ing: 

Committees instituted inquiries, ran the eye up and down ac- 
counts, pointed out little items, snuffed about dark corners, 
peeped behind curtains and under beds, and exploited every 
cupboard of the executive household with a mousing alacrity, 
not so eager it would appear, to correct abuses as to collect cam- 
paign material for damaging some candidate and playing the 
detective in preference to the judge.^ 

With the exception of the first use of this power mentioned 
above, there was no express constitutional basis for such 
development. Common law, the necessity of the case, the 
inherent nature of a legislative body, previous precedent in 
England, and common sense, were all used as arguments to 
support this extension of power. 

Up to this time only one statute had been passed which had 
any relation to the subject.^ Until 1821 no court decision of 

Schouler, History of the U. S. (Washington, 1880-91), p. 258. 

2 See infrOy ch. v. 
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any importance had been made concerning this power, but 
in spite of this lack of authority, Congress boldly proceeded 
to hew out a line of development closely approximating that 
of the English Parliament. Apparently personal liberty was 
not to stand in the way of public necessity in proceedings of 
this character even though such liberty was guaranteed in 
the Constitution. Undoubtedly the decision in Anderson v. 
Dunn ^ was looked upon in Congress as sanctioning a wide 
extension of the power to punish for contempt, and it may 
have had some influence on the proceedings of 1S27 in the 
House, described above. 

Two groups then appeared in Congress, one advocating a 
wide extension of the power of compulsory investigation on 
the ground that such power was essential to the effective per- 
formance not only of its judicial duties, but also of its * 
general duties of legislation. In carrying out this view they 
maintained that both Houses of Congress could investigate 
the administrative departments and hence could supervise 
the character of the administration, that they could make 
general inquiries for the purpose of collecting facts essential 
to the enactment of wise legislation, and finally that they 
could investigate and punish for contempt in cases involving 
breaches of their privileges. The group opposing this wide 
extension of the compulsory power of investigation main- 
tained that since the exercise of such power was a judicial 
proceeding, it could be used by 'Congress only in cases where 
the Houses had received a judicial grant in the Constitution, 
that is, in connection with their enumerated privileges or 
those implied privileges involving the right to protect their 
existence. The cases studied in this chapter indicate that 
this power was used indiscriminately, regardless of the 
argument of the opposition. 

The next chapter will discuss the leading cases illustrating 
the exercise of this power between 1827 and 1876. 

1 6 Wheaton, p. 204 (1821). . 
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Congressional P^iactice and Procedure Between 
1827 AND 1876 

On April 4, 1828 Mr. James Hamilton of South Carolina, 
from the Select Committee on Retrenchment in the Expenses 
of the Government, reported the following resolution to the 
House : “ Resolved, That the Select Committee on the sub- 
ject of retrenchment, be empowered to send for persons and 
papers for the purpose of continuing and completing the 
* examination/’ ^ Mr. Wood of New York, in opposing the 
granting of this power, pointed out the practice of Parlia- 
ment, which he apparently considered was contrary to that 
suggested in the resolution." 

Mr. Strong, also of New York, objected to the conferring 
of this power on the committee saying that he had never been 
one of those who had denied the constitutional power of the 
House to authorize a standing committee to send for persons 
and papers. He did not object to the resolution on that 
ground. In fact, he said, it might be proper and sometimes 
indispensably necessary, to delegate this high power to a 
committee of this House. Nor was his objection due to any 
want of confidence in the members of the committee. But 
his objection was to the general unlimited grant of this 
powder, either to this or to any other committee, or indeed, 
to any select body of men. It is a high trust, a great power. 
It is confided to this House, and as it acts, when exercised, 

^20th Cong., 1st sess., Debates, 2157. 

^Ibid, 

* 20th Cong., 1st sess., Debates, p. 2157. 
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and can act only upon the personal liberty and private con- 
fidence of the citizens, and upon every citizen, from one 
extreme of the country tO' the other, he was decidedly against 
giving it to any body of men, to be exercised at their will, 
and upon whom they please. He said that 

his opinion had been and still was, that this power to send for 
persons and papers should not be granted, unless the objects of it 
were specified. The witnesses and documents wanted ought to 
be named. This can always be done with sufficient certainty. 
The exercise of this enormous power will thus be limited and 
safe. It will then be always under the control of the House. 
He added that if the honorable mover of the resolution, would 
name the witnesses and papers, and state that they were neces- 
sary to the proper investigation of the matter in hand, he would 
have his support.^ 

Mr. Storrs of New York also objected to the exercise of 
this power, unless some reasons were offered in favor of 
it."' None had been given, and he asked the Chairman of 
the Committee to inform the House for what purpose the 
Committee asked this power — ^to what objects it was to be 
applied — and to show that it was necessary to the discharge 
of their duties.^ 

The Chairman, Mr. Hamilton, in reply said that 

the Committee had been particularly charged to examine 
into the number of clerks in the several departments, and the 
necessity of retaining them. In the discharge of this duty, the 
Committee were of the opinion that it would be, on all accounts 
most proper to go into an oral examination, which could only be 
done by requiring the attendance of the clerks. Another ob- 
ject, to which their inquiries were to be directed, was the con- 
tingent expenses of the Department. On this, also, the Com- 
mittee thought it material to require a verbal explanation of the 

^ 20th Cong., 1st sess., Debates , p. 2157. 

^Ibid, 
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various items, and that the examination should be conducted 
under oath.^ 

After this explanation, the question being put on the 
resolution, it was carried without count. 

Another extensive investigation of the Post Office De- 
partment occurred in 1830. By a resolution of December 
15, 1830 a Senate committee was instructed to ^'examine 
and report the present condition of the Post Office Depart- 
ment; in what manner the laws regulating that Department 
are administered; the distribution of labor; the number of 
clerks — and generally, the entire management of the De- 
partment.'' ^ Clayton reported from the committee on Janu- 
ary 27, 1831 that its unanimous opinion was, '' that, in order 
to prosecute that investigation with effect, it was necessary 
'that they should be empowered to send for persons and 
papers " and proposed a resolution to that effect.'* It was 
adopted without debate. On February 2, 1831 Grundy pro- 
posed a resolution that the committee be “ not authorized 
to call before them the persons who have been dismissed from 
office, for the purpose of ascertaining the reasons or causes 
of their removal." ^ On the ground that the Senate had no 
right to call upon the President for the reasons for his re- 
movals from office, Livingston suggested amending Grundy's 
resolution to prevent the committee from making an in- 
quiry into the reasons which have induced the Post Master 
General to make any removals of his deputies." ® In this 
form the resolution was adopted by a vote of 24 to 21. The 
committee made its report on March 3, 1831.® 

^20th Cong., 1st sess., Debates, pp. 2157, 2158, 

221st Cong., 2d sess., Debates, pp. 4-8 (1830). 
p. 40 (1831). 

^IbU., p. 78. 

® Ibid., pp. 194-197. 

®2ist Cong., 2d sess., Senate Doc* 73, Sen No. 204. 
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A searching investigation into charges against the Presi- 
dent and his cabinet was instituted by the House in 1832.^ 
A resolution was passed appointing a committee to inquire 

whether an attempt was made ^y the late Secretary of War, John 
H. Eaton, frauduently to give to Samuel Houston — a contract — 
and that the said committee be further instructed to inquire 
whether the President of the United States had any knowledge 
of such attempted fraud, and whether he disapproved of the 
same; and that the committee have power to send for persons 
and papers. 

In its report the committee acquitted Eaton of the charges 
of misconduct. 

A wide extension of the inquisitorial power of the House 
developed in the case of the investigation of the Bank of the. 
United States in 1832. On February 23, 1832 Mr. Cla3rton 
of Georgia submitted the following resolution to the House: 

Resolved, That a select committee be appointed to examine 
into the affairs of the Bank of the United States with power 
to send for persons and papers and to report the result of 
their inquiries to this House.’' ^ Mr. John Quincy Adams 
of Massachusetts criticised this resolution as proposing an 
investigation not within the power of the House; and hence 
to prevent improper inquiry, he proposed an amendment 
following the words of the charter establishing the bank. 
His amendment was as follows; strike out all after the word 
resolved and insert: 

That a select committee be appointed to inspect the books and 
examine into the proceedings of the Bank of the United States 
to report thereon, and to report whether the provisions of its 
charter have been violated or not ; that the said committee have 
leave to meet in the city of Philadelphia, and shall make their 

^ 22d Cong., 1st sess., H. R, Rep, no, 502, Sen No, 228. 

^226. Cong., 1st sess., Debates, p. 1846. 
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final report on or before the 21st of April next; that they shall 
have power to send for persons and papers, and to employ the 
requisite clerks; the expenses of which shall be audited and 
allowed by the Committee of Accounts, and paid out of the 
contingent fund of the House/ 

Mr. James K. Polk of Tennessee criticised the amendment 
as placing upon the committee a limitation as to the time 
within which they should make their report. He believed 
there was no precedent for this. However Mr. Adams’ 
amendment was agreed to by a vote of 106-92. The resolu- 
tion as amended was then adopted. 

In making a report as a member of the minority of this 
investigating committee, Mr. Adams stated his reasons for 
offering this amendment.^ He said: 

The amended resolution adopted by the House was predicated 
upon the principle that the original resolution presented objects 
of inquiry not authorized by the charter of the bank, nor within 
the legitimate powers of the House, particularly that it looked to 
investigations which must necessarily implicate not only the 
president and directors of the bank, and their proceedings, but 
the rights, the interests, the fortunes, and the reputation of the 
individual not responsible for those proceedings, and whom 
neither the committee nor the House had the power to try, or 
even accuse before any other tribunal. In the examination of 
the books and proceedings of the bank the pecuniary trans- 
actions of multitudes of individuals with it must necessarily be 
disclosed to the committee, and the proceedings of the president 
and the directors of the bank, in relation thereto, formed a 
just and proper subject of inquiry — not however in the opinion 
of the subscriber, to any extent which would authorize them to 
criminate any individual other than the president, directors and 
officers of the bank or its branches — nor them otherwise than as 
forming part of their official proceedings. The subscriber be- 

^ 226. Cong,, 1st st$s,f Debates, p, 2160, 

^22d Cong., 1st soss.f Debates, Appendix, p. 54. 
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lieved that the authority of the committee and "of the House 
itself did not extend, under color of examining into the books 
and proceedings of the bank, to scrutinize, for animadversion, 
or censure, the religious or pglitical opinions even of the presi- 
dent and directors of the bank, nor their domestic or family con- 
cerns, nor their private lives or characters, nor their moral or 
political, or pecuniary standing in society, still less could he 
believe the committee invested with a power to embrace in their 
sphere of investigation researches so invidious and inquisitorial 
over multitudes of individuals having no connections with the 
bank other than that of dealing with them in their appropriate 
business of discounts, deposits and exchanges.^ 

It is obvious from a reading of this amendment to the 
original resolution that a distinction was drawn between the 
public relations of a bank to the government and its dealings 
with private individuals. By the introduction of this amend- 
ment, Mr. Adams attempted to forestall the investigation of 
matters irrelevant to the question at issue. He was also 
anxious to protect the sanctuary of private life. He 
showed in his report that the majority of the investigating 
committee did not adhere to the principles suggested in the 
amendment. 

The course of investigation pursued by the Committee has, 
however, been not conformable to the principles of the resolu- 
tion adopted by the House, but to those of the original resolu- 
tion, which the House did not accept; a consequence which was 
naturally to be expected, from the circumstance that a majority 
of the committee was appointed from the minority of the House, 
that is, from those who had voted against the amendment 
adopted by the House.^ 

There seemed to be no restriction on the latitude of the 
investigation, as the committee investigated the personal 

^ 22 d Cong., 1 st sess., Debates^ Appendix, p. 54 . 

^ Ibid., pp. 55, 56 . 
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accounts of private individuals, including editors of news- 
papers, printers, solicitors, attorneys, brokers, members of 
Congress, and officers of the Government, whom they 
thought “ game fairly to be hunted down if they had an 
account in the bank; because the committee were authorized 
to examine the books and papers of the corporation/’ ^ 
Questions were asked of these witnesses which could not, 
under any possible interpretation, be shown to have any 
relevancy to the proper operation of the bank. It is signifi- 
cant that one citizen, Mr. Silas E. Burrows, was subpoenaed 
to appear before the committee, but estimating his own rights, 
declined to give attendance. No proposal was made in the 
committee to issue compulsory process against him.^ 

The committee, for the most part, had no idea of the 
subject they were investigating. One example will suffice 
to show their ignorance of banking. They claimed the bank 
officers were to blame for the operation of Gresham’s law, 
saying 

that the president and the directors of the bank have been 
guilty of the crime of receiving and paying Spanish dollars, and 
even our own gold coins, at their intrinsic value, which is higher 
than that given them by the statute. To give more for domestic 
coined gold, than its value as established by law, was unlawful.^ 

A reading of the report of this committee shows the wide 
field of inquiry covered and the complete ignoring of the 
advisabilty of investigating only pertinent matter. But as 
Adams said: ''The natural and irresistible tendency of the 
investigations conducted on such principles must be to sub- 
stitute passion in the place of justice, and political rancour in 
the place of impartiality.” ^ Again he stated : 

^ 22d Cong., 1st sess., Debates, Appendix, p. 73. 

* Ibid., p. 57. 

^Ibid., p. 68. 

^ Ibid., pp. 55 - 7 ^ 
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If under a power to appoint investigating committees, a con- 
structive power is given to sport with the feelings and fortunes, 
and reputation of honest and honorable men, because they hap- 
pen to hold the office of president and directors of the Bank of 
the United States, there is surely no authority given in the 
bank charter to pry into the accounts and pecuniary transactions, 
and to scrutinize the fortunes and characters of thousands of in- 
dividual citizens of the Union, merely because they have an 
account in the bank, which, in the examination of the books and 
proceedings of the corporation, must incidentally be disclosed.^ 

That Adams felt strongly opposed to the exercise of un- 
limited powers of investigation by Congress is seen in his 
attitude in this and subsequent cases. During this same year 
for example, he felt constrained to resort to the House’s 
power of impeachment in order to justify its grant of the 
power to send for persons and papers to a committee charged 
with making an investigation into the conduct of the Com- 
missioner of the General Land Office in reference to his 
alleged refusal to mark out the boundaries of a proposed 
land district for Michigan.^ On this ground he moved the 
reference of this inquiry from the Committee on Private 
Land Claims to the Judiciary Committee, which was carried 
by a vote of 72 to 66. His opposition to these inquiries is 
further seen in an inquiry made in 1834 into the affairs of 
the second United States Bank.® 

The first case where a member of either House was 
assaulted for “ words spoken in debate ” which was made 
the subject of investigation by either House and the assailant 
punished either by fine, imprisonment or reprimand, occurred 
in the proceedings of the House against Sam Houston. 

The member assaulted was William Stanbery of Ohio, 

^22d Cong., 1st sess., Debates, Appendix, pp. 55-70. 

2 22d Cong., 2d sess., Debates, p. 2199 (1832). 

® See m/ro, ch. in, pp. 1 19-122. 
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who wrote the following note to the Speaker on April 14, 
1832 : "• 


Sir, I was waylaid in the street, near to my boarding house, last 
night about 8 o’clock, and attacked, knocked down by a bludgeon, 
and severely bruised and wounded by Samuel Houston kte of 
Tennessee, for words spoken in my place in the House 
sentatives, by reason of which I am wnfine to my ® ^ 

unable to discharge my duties in the House and attend to the 
interest of my constituents. I communicate this information to 
you and request that you lay it before the House. 


Whereupon Mr. Vance of Ohio, submitted the following 
resolution, which was adopted by a vote of 145-25 •• Resolved, 


That the Speaker issue his warrant directed to the Sergeant at 
Arms attending this House, commanding him to take into cus- 
tody wherever to be found, the body of Samuel Houston ; an 
the same to keep in his custody subject to the further or er an 
direction of this House. 

The resolution was objected to on the ground that it 
assumed the fact that a contempt had been committed on 
the House, and that the House possessed the power to punish 
it. As one member said: “ Every gentleman must be aware 
that a great difference of opinion always had existed as to 
the power of the House to punish as a contempt any act not 
committed in its presence.” ^ It was maintained by the 
opposition to this resolution that the House had no power 
to punish for contempts, unless in those cases when its de- 
liberations had been directly interfered with. The English 
law of privilege and power of the British Parliament to 
punish for contempts (which was undefined, unlimited and 
unknown to the subject, except as particular cases occurred) 

1 22d Cong., 1st sess., De&ofw, p. 2512- 

^ Ibid., p. 2513. 
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in which the P'arliament in their omnipotent discretion, chose 
to exercise it, was held incompatible with the principles of our 
government and against the dictates of justice. 

In the course of the debate on the resolution, an amend- 
ment was submitted for the appointment of a select com- 
mittee to investigate the matter, but this seems not to have 
been acted upon.^ 

Those advocating the adoption of the resolution held that 
the House had the power to conduct such proceedings based 
upon the necessity of self-preservation.^ It was claimed that 
the House had the right to act on the principle that the repre- 
sentatives there assembled were the American people, that 
an insult to them was an insult to that people, and that, as 
representing the people, they had a right to punish it.^ 

The resolution was finally adopted by the House. 

On April i6, 1832, Mr. Davis of Massachusetts offered 
the following resolution : Resolved, 

That Sam'l Houston be brought before the bar of the House 
on Thursday next, at 12 o'clock, to answer to the charge made 
against him by William Stanbery of Ohio, a member of this 
House, in his letter and affidavit ; and that he forthwith be furn- 
ished with a copy of said charge and letter of said Stanbery by 
the clerk. 

Accordingly, Mr. Houston was brought before the House 
and notified by the Speaker of the charge against him and 
informed that if he wished the aid of counsel or witnesses 
or wanted time to prepare his defense, he should make known 
such desires to the House.^ He answered that he did not 
care for counsel but would require the attendance of witnesses 

1 22d Cong., 1st sess., Debates, p. 2518. 

® Ihid.j p. 2522. 

® Ibid., p. 2525. 

* Ibid., p. 2549. 
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and twenty-four hours to prepare a response to the accusa- 
tion. 

A resolution was then adopted by the House, providing for 
the appointment of a committee on privileges to report a 
mode of proceedings. The committee brought in a report 
the following day recommending the following proceeding: 

Said Sami Houston shall be again placed at the bar of the 
House, and the letter of William Stanbery shall be read to him; 
after which the Speaker shall put to him the following inter- 
rogatory ; Do you admit or deny that you assaulted and beat the 
said Wm. Stanbery as he represented in the letter which has 
been read, a copy of which has been delivered to you by the 
order of the House? 

If the said Sami Houston admit that he assaulted and beat 
the said Stanbery as in the letter represented, then the Speaker 
shall put to him the f ollowing interrogatory ; Do you admit or 
deny that the same assault and beating were done for and on 
account of words spoken by said Stanbery in the House of 
Representatives in debate? If the said Houston admit the 
assault and beating and that they were done for the cause afore- 
said, then the House shall consider the charge made by the said 
Stanbery as true, and shall proceed in judgment thereon. 

But if the said Houston deny the assault and beating, or that 
the same were done for the cause aforesaid, or refuse or evade 
answering the said interrogatories then the said Wm. Stanbery 
shall be examined as a witness touching the said charge after 
which, the said Houston shall be allowed to introduce any fur- 
ther evidence the House may direct shall also be introduced. 
If parol evidence is offered, the witnesses shall be sworn by 
the Speaker, and be examined at the bar, unless they are mem- 
bers of the House, in which case they may be examined in their 
places. A committee shall be appointed to examine witnesses. 
The questions put shall be reduced to writing (by a person to 
be appointed for that purpose) before the same are proposed to 
the witnesses; and the answers shall also be reduced to writing. 
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III 


Every question put by a member, not of the committee, shall be 
reduced to writing by such member, and be propounded to the 
witness by the Speaker, if not objected to, or any testimony 
offered shall be objected to by any member, the member so ob- 
jecting, and the accused or his counsel, shall be heard thereon, 
after which the question shall be decided without further de- 
bate. 

When the evidence is all before the House, the said Samuel 
Houston shall be heard on the whole matter himself or his coun- 
sel, as he may elect. After the said Sam'l Houston shall have 
been so heard, he shall be directed to withdraw, and the House 
shall proceed to consider the subject, and to take such action 
thereon as may seem just and proper. 

The report of the Committee on Privileges in this case 
has been given in full in order to show the character of the 
procedure in the House. Although Houston stated at first 
he did not care for counsel, he changed his mind later, and a 
motion was passed in the House granting his belated request 
for counsel. He appeared before the bar of the House with 
his counsel and after the Speaker had notified him of the 
charge he answered by making a general denial. 

His counsel, Francis S. Key, then asked the House to re- 
move a member who as the accused believed, had formed and 
publicly expressed an opinion on the case.^ In other words 
he wished to challenge the jury. Some members were in 
favor of making such a motion so as to be sure Houston re- 
ceived a fair trial, others protested that the House had no 
right to grant such a motion. “ What power or authority 
had they to disfranchise a portion of the inhabitants of the 
Union,’’ asked one member. Till a member had been tried 
and expelled, no vote of that House could deprive him of the 
right to act in all the capacities for which he had been sent 
there. Before the question was voted on, Mr. Key asked 

22 d Cong., 1 st st$s., Debates^ p, 2 S 6 s. 
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leave to withdraw the motion before the House and his 

motion was granted.^ _ 

A very interesting question brought up m these proceed- 
ings was the probability of the release of the prisoner on 
bail A resolution was offered to the House proposing the 
release of Houston on his furnishing security for his ap- 
pearance before the House. In support of the resolution 
it was stated that the House must be authorized to take bail 
for appearance as other courts of justice could do in all cases 
of assault and battery; and as one member said, “it was 
strange that the House could have power to order arrest, and 
yet have their power to liberate on bail denied. 

In opposition to such proceeding, it was held that no such 
instance had occurred, wherein bail had been taken for the 
appearance of a person brought before the House of Com- 
mons in England, or the House of Representatives. 

The question was asked: “ To whom was the bond to be 
executed — ^to the Speaker? If so, how could the Speaker 
proceed to enforce the collection, if the bond was forfeited ? ” 
Others opposing the adoption of the resolution showed that 
the bond would depend for its enforcement on some out- 
side aid, whereas, “ so long as the respondent remained in 
the custody of the officer of the House, every order it passed 
might be enforced.” The motion calling for the adoption 
of the resolution was eventually withdrawn.^ 

In the trial of Houston which followed in the House, is 
found a splendid example of its inability to conduct such a 
proceeding according to any recognized system of legal pro- 
cedure. All sorts of evidence were submitted during the 

i22d Cong., 1 st sess., De&ofw, p. 2566. 

’ Ibid., p. 2569. 

^ Ibid., p. 2570. (See speech of Mr. Dickinson of New York on pre- 
vious practice.) 

* Ibid,, pp. 2567-69. 
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trial including hearsay and innuendo. At every opportunity 
the counsel for the accused would insert a question further to 
obstruct the proceedings of the House. The House debated 
a month on this case, most o? the time with reference tO' the 
constitutionality of the procedure. Every argument which 
had been made in previous cases against the exercise of the 
power of Congress to punish for contempt was used in this 
case. Precedent back to the time of Magna Charta was 
cited in support of the opposition. 

It seemed to be generally admitted by the opposition that 
if the contempt had been committed in the presence of the 
legislature, there would have existed no doubt as to the 
power of Congress to punish. But inasmuch as the act 
constituting contempt was committed on the street, although 
Stanbery was then attending the session of the House, the 
opposition to the proceedings held that he should have acted 
as any private citizen would, if assaulted by another, viz. 
bring suit in the courts. 

The point was also made in the trial that while Stanbery 
had made derogatory remarks concerning Houston in debate 
in the House, he had not been whipped for what he had 
said there, as the accused was fully aware of the exemption 
from arrest of members for what is said in debate, but rather 
Houston had assaulted Stanbery because he had published 
his speech in the papers, and punishment for this did not con- 
stitute a breach of the privileges of the House. The fact 
of the matter was that the House had never had a similar 
case and was rather slow to assume the power, especially in 
view of the strong opposition. 

The opposition to the proceedings had one good point. 
They claimed 

that the whole proceeding in this case shows us to be the most 
unfit triers ; and that in periods of high party excitement, this 
enormous power may be used, and probably will be, to the great 
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oppression of the citizen. What excitemeirt and warmth of 
feeling have we witnessed on this ’trial- ow uni e 
judges have we occasionally appeared. The case before us 
an ordinary case of assault andr battery, such as one of our 
courts of quarter sessions would have tried and disposed of 
in less than half a day; and yet here we have been, at the most 
important period of the session, engaged near a month in try- 
ing it. 


One member said: “I take upon myself no part of the 
responsibility for this useless consumption of the time of the 

House.” " 

To the first part of this argument, a very good answer was 
given by Mr. Ellsworth of Connecticut, who said : 


I freely concede that this is a power of dangerous character; 
and what then? All power is dangerous; but whatever it is, 
we lay it down once in two years, and give an account of its 
exercise. All power is liable to abuse, and if gentlemen wi 
allow none to be possessed but what may be abused, how much 
do they leave to us? The idea is utopian that government 
can exist without leaving the exercise of discretion, in some de- 
gree, somewhere. Public security against the abuse of such 
discretion must rest on responsibility and stated appeals to 
public approbation. Where all power is derived from the 
people, and public functionaries at short intervals, deposit it at 
the feet of the people, to be resumed again only at their will, 
individual fears may be enhanced by monsters of imagination, 
but individual liberty can be in little danger.- 

The main question settled in this case seems to have been 
whether the House has a right to take cognizance of an 
assault committed by third parties out of doo-rs, on a member 
who rises in the House, and upon his official responsibility 
utters his sentiments as in his opinion, duty demands. 

i22d Cong., I St sess., Debates j 2838. 

^Ihid.y p. 2843. ^ 
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The House (finally recognized Houston’s act as a contempt 
and punished him with a reprimand from the Speaker, after 
which he was discharged from custody.^ 

The powers of a legislative investigating committee were 
extensively challenged in the investigation of the Bank of 
the United States by a committee of the House in 1834. 
The directors of the bank resisted the authority of the House 
to compel the production of the books of the bank before the 
committee and objected to the investigation on the ground 
that it involved a general search of the affairs of private 
individuals. 

On March 18, 1834 the Committee on Ways and Means, 
to whom had been committed the report of the (Secretary of 
the Treasury stating his reasons for ordering the public de- 
posits to be removed from the Bank of the ’United States, 
made a report recommending four resolutions for adoption 
by the House. The first three resolutions were adopted by 
the House by a close vote, the fourth by a vote of 175-42. 
The fourth resolution as adopted by the House was as fol- 
lows : Resolved, 

That for the purpose of ascertaining, as far as possible, the 
cause of the commercial embarrassment and distress complained 
of by numerous citizens of the United States in sundry mem- 
orials which have been presented to Congress at the present 
session, and of inquiring whether the charter of the Bank of the 
United States has been violated, and also what corruptions and 
abuses have existed in its management; whether it has used its 
corporate power, or money, to control the press, to interfere in 

iThis case is of special interest as Houston was later indicted, con- 
victed and punished in the courts of the District of Columbia (154 U. S. 
478 ) although he pleaded the punishment of the House of Representa- 
tives as a bar to the court proceedings against him. Hence this case 
establishes the precedent that proceedings for contempt and by indictment 
for the offense are entirely distinct, and neither proceeding is a bar to 
the other. Also see Op. Atty. Gen., voL ii, p. 668 . 
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politics or influence elections, and whether it has had any agency, 
through its money or management, in producing the existing 
pressure; a select committee be appointed to inspect the books 
and examine into the proceedings ^of the said bank, who shall 
report whether the charter has been violated or not, . . . and the 
said committee be authorized to send for persons and papers, 
and to summon and examine witnesses on oath, and to examine 
into the affairs of the said bank and branches ; and they are fur- 
ther authorized to visit the principal bank, or any of its branches, 
for the purpose of inspecting the books, correspondence, ac- 
counts and other papers connected with its management or 
business ; and that the said committee be required to report the 
result of such investigation, together with the evidence they may 
take, at as early a day as practicable.^ 

A committee of seven members was appointed and reported 
back to the House on 'May 22.“ The proceedings of the 
committee, in the form of extracts from its Journal, were 
appended to the report, and showed that the committee met 
at the North American Hotel at Philadelphia, on April 23, 
and informed the president of the bank that they were ready 
to proceed to business the ensuing day. 

On April 24 the committee were informed by oiHicials of 
the bank that arrangements would be made to accommodate 
them at the bank, and that a committee of seven members of 
the board of directors had been appointed to receive the 
committee and offer them the books and papers necessary 
for the investigation.^ On April 26 the investigating com- 
mittee agreed to and forwarded to the committee of the 
directors resolutions stating 

that the proceedings, investigations and examinations of the 
books and papers and affairs of the bank shall be confidential, 

^23(1 Cong., ist sess., Debates, vol. x, pt. 3, pp. 3473, 3474, 3475, 3476. 

Ibid., Yot X, pt 4, app., p. 187. 
p. 189. 
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unless otherwise ordered by the committee, and that the in- 
vestigations of this committee into the affairs, — ^management and 
concerns of the Bank of the United States shall be conducted 
without the presence of any^ person who is not required or in- 
vited to attend the examinations of this committee.^ 

The Board of Directors responded to this resolution by 
protesting that they could not consent to give up the custody 
and possession of the books and papers of the bank, nor to 
permit them to be examined but in the presence of the com- 
mittee appointed by the Board. They protested against 
secret or partial investigation.* 

The committee replied on April 29 claiming the right, to 
•be exercised at its discretion, to compel the production of the 
books and papers of the bank for inspection, and to inspect 
the same in such mode as the committee might deem best 
calculated to promote the object of its inquiry. They stated 
also that they did not purpose making a secret or partial ex- 
amination and that they would afford every person whose 
character or conduct might seem to be affected by the inves- 
tigation a full opportunity of explanation and defense, but 
they claimed the right of determining the time and mode of 
giving such privilege, and therefore could not recognize the 
right of the directors to prescribe the course to be pursued 
by this committee in making its examination.^ 

On April 30 the committee again claimed that ^'they 
have the power to compel the production of the books and 
papers of the bank for inspection ; that they have the power 
to make such inspection in the presence of those only who 
may be, by the Committee, required or invited to attend.’’ ^ 

The committee of the directors refused to give up the 

^23d Cong., 1st sess., Debates, vol. x, pt. 4, app., p. 189. 

* Ibid. 

*Ibid., p. 191. 

Mbid. 
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books and papers to the investigating committee unless they 
were examined in their presence. After sundry requests and 
demands were made by the committee, all of which were re- 
fused by the bank officials, the- committee finally issued a 
subpoena duces tecum as follows : 

By Authority of the House of Representatives 
of the United States. 

To Benjamin S. Bonsall, 

Marshall of Eastern District of Pennsylvania. 

You are hereby commanded to summon Nicholas Biddle, presi- 
dent, . . . to be and appear before the committee of the House 
of Representatives of the United States appointed on the fourth 
day of April 1834, for the purpose of ascertaining etc. ... to 
bring with them, the credit books of said bank, showing the 
indebtedness of individuals to said bank on the loth day of May 
instant at the hour of 12 o'clock M. and to submit said books to 
said committee for inspection. 

Herein fail not and make return of this summons. 

Witness the seal of the House of Representatives of the 
United States and signature of Hon. Francis Thomas, chairman 
of said Committee, at the city of Philadelphia, this 9th day of 
May, 1834. 

Francis Thomas, 
attest ; M. S. Franklin, 

Qerk, House of Representatives, U. S. 

At the appointed time Nicholas Biddle and associates 
named in the subpoena appeared and delivered their answer 
in writing, in which they stated they did not produce the 
books as they are not in the custody of either of us.'’ As 
to testifying, they said : “ Each of us says for himself that, 
considering the nature of the proceeding and the character 
of the inquiry, and considering that as corporators and 
directors we are parties to the proceedings we do not consider 
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ourselves bound to testify, and therefore respectfully decline 
to do so/^ ^ 

Whereupon the investigating committee recommended five 
resolutions to the House, ^ t|ie fifth being : 'That the Speaker 
issue his warrant to the Sergeant at Arms, to arrest Nicholas 
Biddle and associates . * . and bring them to the bar of 
this House, to answer for their contempt of its lawful 
authority/’ ® 

The committee, in making its report, called attention to the 
fact that the bank was chartered for a great public purpose, 
that the House is the grand inquest of the Nation, and as 
such has power to inspect all departments of the Federal 
Government. This power has also been expressly reserved 
in the Bank charter which stated " that it shall at all times 
be lawful for a committee of either House, appointed for that 
purpose, to inspect the books and examine into the proceed- 
ing of the corporation hereby created, and to report whether 
the provisions of its charter have been violated or not.” ^ 

The committee also argued that any doubt as to the reserve 
power of the House had been settled in the House investiga- 
tion of i 83'2, where a committee examined into the general 
management of the bank, examined fully and freely the 
transactions of individuals and even published them. The 
committee stated that the managers of the bank on those 
occasions did not question the authority of the committee to 
make the examinations. 

A minority report, made by two members of the com- 
mittee one of whom was John Quincy Adams, severely 
criticised the proceedings. They claimed that the charter 
was a contract proposed by the government to the stockhold- 

^ 23 d Cong., 1 st sess., Debates, vol. x, pt. 4 , app., p. 192 . 

Ubid. 

* Ibid. 

Hbid. 
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ers, that the power of visitation and examination was oner- 
ous to the stockholders and that a resolution of the House 
passed in virtue of its general power of inquisition could 
not enlarge the specific provisions of the law. The minority 
claimed that the resolution authorizing the committee to in- 
vestigate 

did not put it in the power of the committee to issue warrants of 
general search, and compel the appearance of citizens, and the 
production of papers, not in proof or disproof of charges against 
third persons, by evidence of which they are the legal deposi- 
tories but in order to enable such a committee to find out by 
these papers whether those who bring them are not themselves 
guilty. It cannot be within the competence of a committee of the 
House to institute a general search and compel the citizens on 
oath to purge themselves if innocent and criminate themselves 
if guilty, and bring with them their papers to be ransacked in a 
roving hunt for unspecified crimes. 

The Constitution reserves to the people the right to be 
secure in their persons, papers and effects, against unreasonable 
searches and seizures. Of all unreasonable searches that can be 
imagined, none is more signally so than a general search into 
the papers possessed by a person, whether individual or cor- 
porate, with a view to find matter of crimination against that 
person. A general search for any purpose is unreasonable ; for 
the object of criminating the individual searched, it would be 
at odds with the first principles of justice, and, as expressed by a 
committee of the House of Representatives, an enormous grant 
of power. It would be unreasonable, because, no man is be- 
yond the possibility of so doing wrong ; the right to institute a 
general search, if it existed, would be a right of inquisition into 
the aflfairs of every individual in the community — a right too 
extravagant to be claimed by any government pretended to be 
limited by law, and never exercised by any but those odious and 
arbitrary tribunals which are handed down to the undying exe- 
cration of mankind.^ 

^ 33 d Cong., ist Debates, voL x, pt 4, app., p. 194. 
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With reference to the right of the committee to hold its 
meetings in secret, the minority stated that they believed it to 
be '' contrary to the Lex Parliamentaria for a committee of 
inquiry on its own authority, ito claim the right of holding its 
sittings, except when deliberating and voting, in secret. It 
can only be constituted a secret committee by express order 
of the House.^’ " 

In discounting the force of precedent as established in the 
investigation of the Bank in 1832, the minority admitted 
this investigation assumed the same character as the one 
under discussion, but with this difference : 

At that time neither House of Congress had assumed a hostile 
position to the bank. Its directors felt, as later events proved, 
that they could rely on the National Legislature doing them 
justice. Applicants for a recharter, they felt they could not, 
with propriety, object to any latitude of inquiry which might be 
demanded of a House of Congress willing to grant a recharter, 
provided the result of the examination proved satisfactory. Ac- 
cordingly, the resolution, as amended, was understood to extend 
not merely to alleged violations of the charter, but to all cases 
of official misconduct, and on the arrival of the committee in 
Philadelphia, the directors of the bank, instead of placing them- 
selves upon their rights, ordered the president of the institution 
to submit all its books and papers to the unconditional inspection 
of the committee, and to yield himself to an unreserved exam- 
ination. The inquiry was pushed into every matter of alleged 
abuse, where it was supposed the bank was most vulnerable. 
Nothing was spared, nothing was held back. 

The minority report also denied the legality of the sub- 
poena duces tecum issued by the committee. They said : 

That such a process is no subpoena duces tecum is obvious from 
the fact that it is addressed to the parties concerned. It is no 
process in chancery, requiring a party to produce his books and 

^ 33d Cong., ist sess., Debates, vol. x, pt. 4, app., p. 195 . 
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papers ; for its avowed object is to inquire whether '' a criminal 
prosecution shall be instituted/' an object for which the Chan- 
cellor will require no man to produce his papers. Unlike any of 
the processes known to humane jurisdiction of the present day, 
it is, in their most odious features, identical with the general 
warrants of the dark ages of English liberty, and the Writs of 
Assistance which first kindled the spirit of resistance in the 
American Colonies. It is a compulsory process to compel the 
good people of the United States to produce their books and 
papers, and submit them to general search in proof of crimes not 
charged but suspected ; to be enforced by attachment, imprison- 
ment and infinite distress ; a search of accounts, a search of let- 
ters, and an examination on oath of the persons implicated, 
touching the matters whereof they are suspected.^ 

Summarizing, then, the position of the minority was that 
they did not deny the power of the House to inquire into any 
alleged abuse or corruption and they believed that the com- 
mittee was authorized to make such inquiry, but they did not 
believe the power of the committee authorized them to prose- 
cute a secrft inquiry of indefinite character. It did not ex- 
tend the right of inspecting the books, granted for one pur- 
pose alone, so as to authorize their inspection for purposes 
totally difiterent. It did not empower the committee to issue 
w^arrants of general search, and compel the appearance of 
citizens and the production of papers, not in proof or dis- 
proof of charges against third persons, but to enable the 
committee to find out from the papers whether those who 
should bring them were themselves guilty of misdemeanors. 
A general search was repugnant to the Constitution, 

The resolutions of the committee, reported to the House 
on May 2'2, were not acted upon by the House, so apparently 
the report of the minority of the committee had the greatest 
influence with the House. The officers of the bank were not 
punished for the contempt alleged by the committee. 

^23d Cong., 1st s€ss., Debates^ vol, x, pt. 4, app., p. 203. 
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The question as to the general authority of the House to 
compel testimony and the production of papers in an investi- 
gation and the relation of mis right to the rights of in- 
dividuals to privacy in business affairs, were discussed in 
another House investigation in 1837. 

On January 3, 1837 the House agreed to the following 
resolution: Resolved, 

That a committee of nine members be appointed, whose duty it 
shall be to inquire whether the several branches employed for 
the deposit of public money, have all, or any of them, by joint or 
several contract, employed any agent to reside at the seat of gov- 
ernment to transact their business which he is so employed to 
transact, and what compensation he receives ; whether said agent, 
if there be one, has been employed at the request or through the 
procurement of the Treasury Department; whether the business 
of the Treasury Department with said banks is conducted 
through said agent; and whether in the transaction of any 
business confided to said agent, he receives any compensation 
from the Treasury Department; and that said committee have 
power to send for persons and papers^ 

In the course of the investigation of the committee, the 
following resolution was offered : Resolved, 

That R, M. Whitney be summoned to appear before the Com- 
mittee, at the room of the Committee on Commerce, on Thurs- 
day morning next, at 10 o'clock, and that he be required to bring 
with him, the books, papers and memoranda relating to his 
agency with the deposit banks; that he produce all the cor- 
respondence between himself and any person or bank going to 
show the existence of that agency ; that he produce the originals 
where in his power, and copies, where the originals are not in 
his possession; that he produce all the contracts which he has 
made or proposed, with and to any bank, or correspondence held 
in relation to the public deposits; all books, papers, etc. going 

ia4th Cong., 2d sess., Globe, pp. 69, 73. 
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to show the amount of his compensation, and the character of 
the business which he is employed to transact.^ 

it 

One or two members of t|ie committee objected to the 
adoption of the resolution, as they doubted the power of the 
committee to require the production of all the papers re- 
quired. 

On January 25 Mr. Whitney filed with the committee a 
WTitten protest in w^hich he declared that the committee in 
calling for an indefinite mass of papers, many of them 
private, had exceeded their inquisitorial power. The resolu- 
tion, he observed, under which they acted, provided for three 
branches of investigation: first, the Treasury Department 
and its officials, secondly, the several banks employed for the 
purpose of deposit of public moneys, and lastly, himself. To 
the first branch of the inquiry he professed no relation, and 
in no manner would draw in question the powder of the 
committee. As to the second, he believed that the mere 
fact that they had entered into a contract with a department 
of the government, did not give one branch of Congress any 
authority to examine into their business transactions or their 
relations with their agents. With reference to the third 
branch of the inquiry, he said there were two questions, 
first, as to whether he had been employed as agent of the 
banks through the procurement of the Treasury Department; 
and second, as to his business arrangements with such of the 
deposit banks as constituted him their agent. As to the first 
question, he stated he had answered all queries coming under 
this head and still held himself ready to do so, but under 
the second he had not answered on the ground that they 
were inquisitorial in their nature, going into the personal 
and private transactions and relations between himself and 
his employers. 

124th Cong., ist scss., House Rep, no, jgs, p. 2. 
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In referring to the subpoena, that it was sweeping and 
indefinite in the number and description of papers cited and 
that it searched deeply into hi | correspondence, he said : 

If the power to send for papers which may be rightfully dele- 
gated to and exercised by a committee of Congress, be suscepti- 
ble of any more reasonable limits than that of the power to send 
for persons, I am advised that it may be clearly reduced to two 
very simple heads; (i) All that can be denominated public 
papers, as belonging to the public archives of any branch of 
any department of the government, and which might be re- 
quired for the information of Congress upon any matter touch- 
ing the public administration; (2) Such private papers in the 
hands of individuals as are necessary to the advancement of 
justice in the exercise of the judicial power of Congress, under- 
standing that power as limited to impeachments. Then such 
private papers, and such only, are included as would, if pro- 
duced, be competent evidence in a criminal prosecution, and in a 
prosecution not against the party cited in the papers. 

The rules of procedure, long established by the courts of 
ordinary judicature and sanctioned by the veteran experience 
and wisdom as indispensable to the liberty and safety of the 
citizen, can not be dispensed with by Congress when it assumes 
the tribunal and exercises its constitutional functions of criminal 
judicature. Now, these rules were strictly limited, and guarded 
the process for papers in criminal proceedings, as, indeed, in 
civil. The paper must be described with reasonable certainty 
so as to be distinguished and identified; above all, it must be 
made clearly to appear, before its production is required, to be 
competent and pertinent evidence to the issue, or if the issue be 
not yet formed, still competent and pertinent evidence to the 
issue to be found. 

Therefore the witness concluded that the committee might 
not demand the production of a large and miscellaneous mass 
of private papers, the contents of which and the conclusions 
from which were utterly unknown -beforehand. In his view 


126 


CONGRESSIONAL INVESTIGATIONS 


the power of the committee to send for papers and persons 
did not go to this extent ^ 

The committee did not corn^^l Whitney to answer ques- 
tions which he considered inquisitorial, though they said 
Whitney’s protest was based upon the idea of a claim of 
power in compelling the production of private papers and in 
examining into private transactions, action which it has not 
taken. They said they realized the resolution was general 
and called for no specific paper. 

It calls generally for such papers, etc. as may shed light upon the 
inquiries directed by the House. The committee in adopting 
this resolution, made it general, because they had no knowledge 
of the peculiar nature of the papers held by the witness, whether 
they were of a purely private or public character, and could not, 
therefore, designate any particular paper for which to make a 
call, and because they thought it due to the witness himself that 
he might have the opportunity of producing such papers of a 
private nature as he might deem necessary for the purpose of 
explanation if such explanation should be deemed necessary by 
him. Immediately following the adoption of the resolution re- 
ferred to, the committee made an express reservation of the 
question what papers they would or would not compel the pro- 
duction of, until the witness had determined for himself which 
he would or would not produce. . . . The committee has not 
in a single instance attempted to enforce the production of any 
paper objected to by the witness. The committee did not think 
it necessary to discuss the power of the House to institute this 
inquiry, as it presumed the House, in adopting this resolution 
creating the committee, well understood its power and its duty 
and did not act hastily, in instituting inquiries beyond the reach 
of the one or the other.^ 

While Whitney was involved in a discussion with this 
committee, he got into trouble with another House committee 
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for refusing to obey their subpoena. On January 17, 1837 
the House adopted the following resolution: Resolved, 

That so much of the President ^ message as relates to the “ con- 
duct of the various Executive Departments, the ability and in- 
tegrity with which they have been conducted, the vigilant and 
faithful discharge of the public business in all of them, and the 
causes of complaint from any quarter, at the manner in which 
they have fulfilled the objects of their creation'’, be referred to 
a select committee, to consist of nine members, with power to 
send for persons and papers, and with instructions to inquire 
into the conduct of the various Executive Departments, the 
ability and integrity with which they have been conducted, into 
the manner in which the public business has been discharged in 
all of them, and all causes of complaint from any quarter at the 
manner in which said departments, or their bureaus, or officers, 
or any of their officers or agents of every description whatever, 
directly or indirectly, in duties pertaining directly to the public 
interest, have fulfilled or failed to accomplish the objects of their 
creation, or have violated their duties, or have injured or im- 
paired the public service and interest and that said committee in 
its inquiries may refer to such periods of time as to them may 
seem expedient and proper.^ 

In the course of the committee's investigation Whitney 
refused to obey a subpoena to attend, declaring that he had 
already 'been insulted and menaced and would not appear 
further until his wrongs had been redressed. Whereupon 
the committee reported the fact of his refusal to attend to 
the House as follows : 

Reuben M. Whitney who has been summoned to appear as a 
witness before this committee, having, by letter, informed the 
committee of his peremptory refusal to attend, it becomes the 
duty of the committee to make the House acquainted with the 
fact ; Therefore, Resolved, That the Chairman be directed to re- 

124th Cong., 2d sess., House Journal, p. 232. 
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port the letter of Whitney to the House, that such order may be 
taken as the dignity and character of the House required.^ 

On the following <iay in thel House this report was dis- 
cussed and various propositions were made, (<i) to arrest 
Whitney for contempt, ('2) to summon him to appear and 
show cause why an attachment should not issue against him 
for contempt, and to cause the committee to report to the 
House certain circumstances occurring in the committee room 
during an examination of Whitney on a preceding day. 

In speaking against the power of the House to punish for 
contempt, Mr. Claiborne of Mississippi said : 

Sir, your doctrine of contempts is a dangerous doctrine, that 
originated in times unfavorable to human liberty ; in those days 
of privilege and prerogative, when the rights of citizens, if un- 
derstood, were not defined and when parliamentary bodies were 
used by the king as instruments of oppression and persecution. 
The power of Congress to punish for contempts, if the power 
exists at all, is not expressly conferred but is incidental, and 
arises ex necessitatis rei.^' Where is the clause in the Con- 
stitution making the grant and defining the contempt? Sir, it 
is a constructive and incidental power. The powers and privi- 
leges of Congress which may be in some measure regai'ded as 
distinct, are there laid down. The powers and privileges of 
Congress, are not, like those of the English Parliament, un- 
limited, undefined, and omnipotent, on the contrary they are 
abridged and specific. We cannot transcend them. Any effort 
to enlarge them would be to usurp from the people authority 
heretofore not granted to us by them. Tell me, where is their 
grant to you to issue a warrant against Whitney? You arraign 
him before a tribunal prejudiced against him; some of those 
who compose it are his avowed enemies ; you try and convict 
him, there is no appeal from your verdict. . . . Can you convert 
this House into a judicial tribunal, which shall be the judge, 
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witness, accuser and prosecutor in its own case, and inflict any 
punishment it chooses ? ^ ^ 

Several vitriolic speeches were made against the House’s 
exercising this power, while practically nothing was said for 
the report of the committee. The speeches made against 
this power of (Congress contained a great deal of partisan- 
ship. All the opposing speeches were made by Southern 
Congressmen, and at least one of them protested against the 
exercise of the power on the ground that many other con- 
tempts had been suffered by the House, as for example, that 
of John Adams in asking Congress to consider the petition 
of twenty-eight slaves, yet nothing had been done in any of 
these cases. This member considered the offense of Whitney 
a minor one compared to these. Elaborate arguments were 
made in the course of the debate on this report to show that 
the precedents of the English Parliament could not be fol- 
lowed to the extent demanded in this case, by a House limited 
by a written constitution. 

In spite of the lack of supporting argument, the House, 
finally, by a vote of 99 yeas to 86 nays, agreed to the follow- 
ing: Resolved, 

That whereas the select committee of this House, acting by au- 
thority of the House under a resolution of the 17th January last, 
has reported that Reuben M. Whitney has peremptorily refused 
to give evidence in obedience to a summons duly issued by said 
committee, and has addressed to the committee the letter re- 
ported by said committee to the House; Therefore, Resolved, 
That the Speaker of this House issue his warrant directed to the 
Sergeant at Arms, to take into custody the person of Reuben 
M. Whitney, that he may be brought to the bar of the House to 
answer for an alleged contempt of this House ; and that he be 
allowed counsel on that occasion should he desire it. 


^24th Cong., 2d sess., Debates^ p. 1707. 
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Whitney was brought before the bar of the House and 
thus addressed by the Speaker : ^ 

You have been brought here before the House, by its order, to 
answer the charge of an alleged contempt of this House, in hav- 
ing peremptorily refused to give evidence in obedience to a 
summons duly issued by a committee of this House, which com- 
mittee had, by an order of the House, power to send for persons 
and papers.^ 

The Speaker then informed Whitney that he could have 
counsel if he so desired and that if he had any request to 
make he should make it now and the House would consider 
it, otherwise the House would proceed with investigation 
immediately. Whitney then read a paper, after obtaining 
permission of the House, in which he denied the intention 
of committing a contempt against the House and stated that 
he had refused to obey the summons of the committee, as he 
did not consider himself bound to obey a summons issued 
by the chairman of a committee, and secondly, he believed 
he could not attend without exposing himself to outrage and 
violence.^ 

While considering what course to pursue in Whitney's 
case, the point was made that he should retire during their 
deliberations. The Speaker noted that such had been the 
course in previous cases and hence he directed the Sergeant 
at Arms to retire with the prisoner.® 

Several members thought that the prisoner ought to be 
discharged, claiming the House had no right to punish him 
for a contempt of the summons as the order itself was illegal, 
that moreover such an affair as this was wasting the time 
and the money of the House, and of the people of the United 

^24th Cong., 2d sess., Debates, p. 1739. 
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States. Finally a proposition was made for the appointment 
of a committee of privileges to report a mode of proceedings 
(a procedure usually followed in previous cases) and it was 
finally accepted. This committee reported the following 
resolution; Resolved, 

That Reuben M. Whitney be now permitted to examine wit- 
nesses before this House in relation to his alleged contempt, and 
that a committee of five be appointed to examine such witnesses 
on the part of the House ; that the questions put shall be reduced 
to writing, and the answers shall also be reduced to writing. 
Every question put by a member, not of the Committee, shall 
be reduced to writing by such member, and be propounded to 
the witness by the Speaker if not objected to; but if any ques- 
tion shall be objected to, or any testimony offered shall be ob- 
jected to by any member, the member so objecting, and the 
accused or his counsel, shall be heard thereon ; after which the 
question shall be decided without further debate. If parol 
evidence is offered, the witness shall be sworn by the Speaker 
and be examined at the bar, unless they are members of the 
House, in which case they may be examined in their places.^ 

The question arose bef ore the trial proper as to the legality 
of the process issued by the committee which led to the con- 
tempt by Whitney. A member submitted the following 
resolution : 

Whereas, by the nth rule of this House, all acts, addresses, and 
joint resolutions, shall be signed by the Speaker, and all writs, 
warrants and subpoenas, issued by this order of the House, shall 
be put under his hand and seal, attested by the clerk; And 
whereas, the subpoena by virtue of which Whitney, now in the 
custody of the House for an alleged contempt for refusing to 
appear and give testimony before one of the select committees 
of the House, was not under the seal and hand of the Speaker, 
and attested by the clerk, but signed by the Chairman of the 

124th Cong., 2d sess., Debates, p. 1752. 
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select committee; Therefore, Resolved, That the refusal of R. 
M. Whitney to appear and testify before said committee was not 
a contempt of this House, Resolved, That the said Whitney be 
forthwith discharged from the custody of the House.^ 

The answer to this proposal was that the member suggest- 
ing it had misconstrued the rule, the distinction being made 
that when the House issued an order or warrant in a par- 
ticular case, under this rule, the Speaker must issue the 
summons under his hand and seal, and it must be attested by 
the Clerk; but when the power was granted to a committee 
to send for persons and papers in a particular case, without 
asking the House to consider the propriety of doing it in 
each case as it might arise, a summons signed by the Chair- 
man of the committee was sufficient, and had always been 
held to be so. 

The latter opinion prevailed and the proposition was tabled 
by an overwhelming vote.^ 

Subpoenas were issued for the witnesses named by Whit- 
ney. The members of the House who were witnesses were 
first sworn. 

The examination of witnesses was continued until Febru- 
ary 20th, the record of questions and answers appearing in 
the Debates. A study of the examination shows that there 
had been difficulty between the accused and some members of 
the investigating committee, and that at one time there had 
occurred a difference in the committee room which nearly 
led to the use of weapons. It was suggested in the House 
that the witness had been deterred by fear from obeying the 
subpoena of the committee. 

Finally the following resolution was agreed to by a vote 
of 99 to 72 : “ Resolved, That it is inexpedient to prosecute 
further the inquiry into the alleged contempt of R. M. Whit- 

^24th Cong,, 2d pp. 1760, 1761, 
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ney against the authority of this House; and that the said 
Whitney be now discharged from custody/’ ^ 

The adoption of this resolution by the House should not 
be considered as denying the power of the committee to issue 
compulsory process. It is obvious that the majority of the 
House thought Whitney was justified in believing that he 
might meet with violence if he appeared in answer to the 
subpoena. 

This case is a splendid example of the irregular proceed- 
ings carried on by the House in such trials. On the ques- 
tion of this contempt there was a protracted debate lasting 
more than a month, a vast amount of irrelevant testimony 
was introduced, an infinite number of questions of evidence 
were raised until practically the whole House was impressed 
with the futility of the affair. It should be remembered that 
other important business of the House was put aside during 
these proceedings.^ 

Whitney’s case is important in this study in that it dis- 
cusses the right of the House to punish for contempt and 
refers to English precedents. The proceedings in this case 
uphold the validity of a subpoena signed only by the chair- 
man of a committee. The procedure in the case is typical. 
The following points should be noted : ( i ) In the resolution 
ordering the arrest and arraignment of Whitney, the House 
at the same time gave him permission to have counsel. (2) 
The House ordered that Whitney, under arrest f or contempt, 
should be furnished with a copy of the report as to his 
alleged contempt before arraignment. (3) While on trial 
at the bar of the House, Whitney was given permission to 
examine witnesses. (4) In the trial at the bar of the House 
both questions tO' witnesses and their answers were reduced 
to writing and appear in the Journal. (5) For the more 

1 24th Cong., 2d sess., Debates, p. 1879. 

2 See Debates, 24th Cong., 2d sess., pp. i686”i883. 
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orderly conduct of the trial a committee was appointed to 
examine witnesses. (6) The rule was adopted in the Whitney 
case, for disposing of objections to questions proposed to 
witnesses, that the question should be put to the whole house 
as to whether the question should be put to the witness. 

The House committee appointed on January 17, 1837 
“ to examine into the condition of the Executive Departments 
etc.” had a checkered career. On January 23, it adopted a 
series of resolutions calling on the President and heads of 
departments for information of various kinds. One of these 
resolutions was as follows : Resolved, 

That the President of the United States be requested and the 
Heads of the several departments be directed to furnish this 
committee with a list, or lists, of all officers or agents, or de- 
puties, who have been appointed or employed and paid since 4th 
of March 1829, to the first of December last (if any without 
authority of law) or whose names are not contained in the last 
printed register of public officers commonly called the Blue Book 
by the President or either of the said Heads of Departments 
respectively; and without nomination to, or the advice and con- 
sent of the Senate of the United States showing the names of 
such officers or agents or deputies; the sums paid each, the ser- 
vices rendered and by what authority appointed and paid ; and 
what reasons for such appointments. 

Resolved, That the various executive officers, in replying to the 
foregoing resolution, be requested, at the same time, to furnish 
a statement of the period at which any innovations, not au- 
thorized by law (if such exist) had their origin, their causes, 
and the necessity which has required their continuance.^ 

By order of the committee the chairman transmitted to the 
President of the United States a copy of the above resolu- 
tions. The copy transmitted in the letter of the chairman 
v;as attested by the clerk of the committee. On January 27, 

124th Gong., 2d sess., Debates, voL xiii. Appendix, pp. 199, 200. 
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Mr. Andrew Jackson, Jr. Secretary of the President, entered 
the committee room and delivered to the Chairman, Mr. 
Henry A. Wise of Virginia, a letter addressed to Mr. Wise, 
and giving the President's reasons for not complying with 
the request of the committee. The President pointed out in 
his letter that the resolution adopted by the House authoriz- 
ing the investigation cast doubt upon the statement in his 
annual message, that the executive departments were in ex- 
cellent condition. He stated further : 

The first proceeding of the investigating committee is to pass 
a series of resolutions, which, though amended in their passage, 
were, as understood, introduced by you, calling on the President 
and the Heads of Departments, not to answer to any specific 
charge, not to explain any alleged abuse, not to give inf ormation 
as to any particular transaction, but assuming that they have been 
guilty of the charges alleged, calls upon them to furnish evidence 
against themselves. After the reiterated charges you have 
made, it was to have been expected that you would have been 
prepared to reduce them to specifications, and that the committee 
would then proceed to investigate the matters alleged. But, 
instead of this, you resort to generalities even more vague than 
your original accusations ; and in open violation of the Consti- 
tution, and of that well established and wise maxim, that all 
men are presumed to be innocent until proven guilty ; according 
to the established rules of law, you request myself and the Heads 
of Departments to become our own accusers, and to furnish the 
evidence to convict ourselves; and this call purports to be 
founded on the authority of that body, in which alone by the 
Constitution, the power of impeachment is vested. The Heads 
of Departments may answer such a request as they please, pro- 
vided they do not withdraw their own time aiid that of the offi- 
cers under their direction, from the public business to the injury 
thereof. . . . For myself, I shall repel all such attempts as an 
invasion of the principles of justice, as well as of the Consti- 
tution; and I shall esteem it my sacred duty to the people of 
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the United States to resist them as I would the establishment of 
a Spanish inquisition.^ 

The President further lectured the chairman of the com- 
mittee and concluded his letter by expressing astonishment 
that the House should make such a call on the executive when 
there were six standing committees of the House specifically 
charged with examining the details of expenditures in the 
Departments.® 

The attitude of the President greatly enraged the chair- 
man of the committee and on January 30, he offered these 
resolutions to the committee : Resolved, 

That the letter of the President of the United States dated the 
26th inst. addressed to the Chairman of this committee and 
handed to him by the private secretary of the President in the 
presence of the committee, is an official attack of the President 
upon the proceedings of the House of Representatives and of 
this committee, and upon the privileges of members of both 
Houses of Congress, and opposes unlawful and unconstitutional 
resistance to the just powers of the House of Representatives 
and of the committee; Resolved, That the Chairman of the 
committee be directed to report to the House his letter and the 
I'esolutions of this committee inclosed, addressed to the Presi- 
dent, and the letter of the President in reply thereto, dated the 
26th inst. and to submit to the consideration of the House the 
propriety and necessity of adopting measures to defend its pro- 
ceedings, to protect the privileges of its members ; and to enforce 
its just powers and those of its committees ; to enable this com- 
mittee to discharge the duties devolved upon it by the resolution 
of the 17th inst. adopted by the House of Representatives. 

These resolutions were voted down by a vote of 6 yeas to 
3 nays. An effort was made to consider and amend them, 
but it failed. 

^ 24th Cong., 2d sess.. Debates, vol. xiii, Appendix, p. 202. 
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It seems that the majority of the committee opposed their 
chairman and in their report stated : 

Neither did the committee discover in the letter of the President 
any attack upon the proceedings of the House or the privileges 
of its members, for the plain reason that neither the House nor 
its members have any privilege to call upon parties accused to 
criminate themselves. Consequently they could not sanction the 
resolution offered by the Chairman to censure the President for 
his emphatic repulsion of what he construed to mean charges of 
personal accusation, and calls for self crimination; nor could 
they consent to put a stop to the public business by getting up a 
debate in the House to enforce any pretended privilege of the 
House or its committees to compel public officers to furnish 
evidence against themselves. The committee were satisfied of 
the impropriety and inconsistency of all the calls upon the 
President and Heads of Departments embraced in the resolu- 
tion offered by the Chairman; but to reject them entirely in the 
beginning, although in effect, they called upon the accused to 
furnish evidence against themselves, might have subjected the 
committee to the charge of suppressing evidence, or inquiry. 
They preferred, therefore, to assume the responsibility of giving 
too great latitude to inquiry, rather than to seem to check it in 
the beginning.^ 

The majority of the committee believed, as stated in their 
report, that this investigation could be instituted only for one 
of two purposes — - impeachment or legislation ; they main- 
tained it could not be one for legislation because no defect 
in the laws has been anywhere alleged, except in their execu- 
tion. Hence they could only regard this investigation in the 
light of a preliminary inquiry into facts and evidence, to 
show whether a process of impeachment ought not to be 
instituted by the House of Representatives against the 
Executive and the Heads of Departments. Strong proof 
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that this investigation could be regarded only in the light 
of an inquiry preliminary to impeachment, they held, lay in 
the fact that one of the powers conferred on the committee 
by the resolution of the House was the power to send for 
persons and papers. As they said : 

At best, this is a vague and not well defined power; incidental 
and not derived from any express provision in the Constitution. 
In its exercise therefore, there should be some limitation; and 
it should be carefully used ; only in cases where the direct legis- 
lation of Congress, the protection and enforcement of the privi- 
leges and rules of either House, or manifest public interest de- 
mand it. It is a judicial power, which Congress can exercise 
merely as a power incidental to the power, ‘‘ to make all laws 
which shall be necessary and proper.’’ To construe it into an 
unlimited power for a committee of this House to bring before 
them the persons of citizens from any part of the Union, at 
their own arbitrary will without just cause, or to compel the 
surrender of all papers which a committee might see fit to send 
for, would be to set up an incidental power of the House nowhere 
expressly recognized in the Constitution, which would totally 
annul one of the express provisions of the Constitution, to secure 
the citizen against these very outrages, viz. The right of the 
people to be secure in their persons, houses, papers and effects, 
against unreasonable searches and seizures.” 

The committee decided they did not have the right to de- 
mand all the personal and private papers of public officers, 
in order that the committee could decide whether there were 
any which ought to go into the public files, and concluded 
their report by stating that '' so far as had come to their 
knowledge, from the results of this investigation, the con- 
dition of the various Executive departments is prosperous, 
and that they have been conducted with ability and integrity.” 

iMr. Wise, the chairman of the committee held that 

this letter of President Jackson is an official assumption of au- 
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thority by the executive over the proceedings of the House of 
Representatives, and over the proceedings of one of its com- 
mittees, that it is an official attack upon the privileges of members 
of both Houses of Congress; and that it opposes an unau- 
thorized resistance to the just powers of the House and its com- 
mittee, in direct hostility to inviolable principles necessary to the 
administration of a free government,^ 

He believed that this government was instituted for the 
common benefit, protection and security of the people, that 
its form was adopted as one most effectually secured against 
the danger of maladministration ; that all power is vested in 
and consequently derived from the peopk, that magistrates 
are their trustees and servants at all times, and amenable to 
them. 

That if neither House of Congress could nor would, inquire, 
into the official conduct and administration of executive officers, 
the people who could not inquire in their aggregated or conven- 
tional capacity, and the States which cannot, from their own 
organization and that of the Federal Government, institute in- 
quiries at all efficiently, could never be informed of the official 
conduct of their federal officers; and these officers would, in 
effect, become irresponsible for their acts, except such as they 
might disclose, being unknown. 

Mr. Wise differentiated between inquiries and ‘‘ in- 
quisitions.’’ Inquiry into the condition and conduct of 
public affairs is a right of legislators. Inquisition into the 
conduct and condition of private affairs is no right, even of 
the sovereign power. Inquisition would violate the 4th 
Article of the Amendments to the Constitution. The resolu- 
tion of inquiry did not invade the security of these rights, 
as was urged by those in favor of the amendments proposed 
to it. That article reads : 

The right of the people to be secure in their persons, houses, 
^ 24th Cong., 2d sess., Debates, vol. xiii, Appendix, p. 203. 
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papers, and effects, against unreasonable searches and seizures, 
shall not be violated, and no warrants shall issue but upon prob- 
able cause, supported by oath or affirmation, and particularly de- 
scribing the place to be searched, and the person or things to be 
seized. 

This right is the right of the people. Are the executive de- 
partments and their officers the people? They belong to the 
people ; though the history of Government proves too sadly that, 
without constant vigilance and strict superintendence over them 
by the people or their representatives, the people soon come to 
belong to them. Had these officers the right to be secure from 
all inquiry? It was thought that they were mere trustees and 
servants, who might be called upon at any time to give an ac- 
count of their stewardship. The inquiry proposed by the reso- 
lution was not deemed unreasonable.^ 

The chairman mentioned some of the standing rules of the 
House, such as Rule 57 which made it the duty of the Com- 
mittee on Ways and Means to examine into the state of the 
several executive departments. He said : 

If the resolution of the House was inquisitorial, these rules were 
and have been, from the earliest period of the existence of the 
House itself, standing inquisitions. There was the duty en- 
joined to examine into the state of the several executive depart- 
ments. There was a search for any and whatever abuses might 
be found to exist, and a report of them required. Was it ever 
dreamed that these standing rules were inquisitorial? No. 
They were the institutions of wise and jealous patriots, to in- 
sure that eternal vigilance which is the price of liberty. 

He mentioned several previous inquiries ^ to show that 
general and indefinite investigations had been made before. 

In concluding his report he claimed to have proved that the 
majority of the committee showed very little disposition to 

124th Cong., 2d sess,, Debates^ vol. xiii, Appendix, p. 204. 

® Ibid., p. 205. E. g. Post Office Investigation, June 26, 1834. 
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pursue inquiry, and showed every disposition to sustain the 
President and the departments in their positions, and in their 
course of obstructing fair and full investigation. This he said 
was proved by the following procedure of the committee: 
(i) the member of the committee at whose instance a wit- 
ness was called, was required to state in writing the charges 
the witness was expected to sustain, .(2) the committee posi- 
tively determined that it would not, in the absence of definite, 
specified charges of corruption and abuses, inquire into the 
reasons of the executive, or heads of departments, for 
appointments to, or removals from office, in direct contradic- 
tion to the House, which rejected the amendment requiring 
specific charges, (3) it decided that when definite and specific 
charges were made of corruption and abuses in appoint- 
ments and removals from office, and in subsidizing the public 
press, it would not inquire into them. The questions which 
were propounded to witnesses also showed that the com- 
mittee desired to shield the executive, according to Mr. Wise. 
He claimed there was neither consistency, nor propriety, nor 
liberality nor fairness, in propounding or rejecting interro- 
gatories. Some questions were proposed to witnesses 
which in substance were rejected as to others.^ Subjects of 
inquiry of the deepest interest to- the public were peremptorily 
excluded from investigation. 

But the Chairman said : 

Such a procedure was to be expected from the committee from 
the moment of its appointment. Six friends of the executive 
to three of the opposition were placed upon it by the Speaker, 
who is supposed to owe his election to the influence of the Presi- 
dent over a House where there is an overwhelming majority in 
favor of the administration; and of these six, several were 
known, by their speeches on the floor, to be utterly opposed to 
the resolution under which the committee was appointed and to 
the investigation which that resolution instituted. 


i For a list of the questions see ibid., pp. 2 ^ 4 , 215 . 
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This case represents one of the most successful attempts 
of a President of the United States to resist a congressional 
inquiry. Jackson's position in these proceedings was prob- 
ably strengthened by the fact that he had an overwhelming 
majority in the House and he knew he could successfully 
resist an investigation for that reason, as his own party 
would not take serious issue with him. The fact that the 
committee reported that all was well with the executive de- 
partments after this feint at an investigation shows the im- 
portance of considering the political character of the com- 
mittee personnel in these investigations. Investigating 
committees, packed with members in sympathy with the ad- 
ministration might well become vehicles of vindication for 
the executive. 

In fact, there is ample evidence that such has been the case 
in more than one such investigation. In this connection Mc- 
Conachie says : 

Upon an investigating committee elected by ballot the friends of 
President Van Buren charged that the majority had chosen six 
well qualified members to represent itself, but had forced upon 
the minority three incompetent representatives ; that upon an- 
other, upon the adoption of the Lecompton Constitution, 
Schouler affirms that Speaker Orr in order to stifle the matter, 
gave a majority of one to those who opposed the inquiry. 
Andrew Jackson came from Tennessee to Washington in 1819 
to await impatiently the conclusion of the inquiry into the 
Arbuthnot and Ambrister affair; with the decision of the com- 
mittee in his favor, the political doom of those who pressed 
for the investigation was sealed.^ 

In 1839, during the investigation into the affairs of the 
New York Customs House by a select committee, a call was 
made upon the collector to furnish the committee with cer- 
tain correspondence. In response the collector questioned 


iMcConachie, op. dt,, p. 231. 
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the authority of the committee to make the demand on him, 
under the language of the resolution creating the committee: 

That the said committee be required to inquire into and 
make report of any defalcations among the collectors, re^ 
ceivers, and disbursers of the public money, which may now 
exist, the length of time they have existed and the causes 
which led to them.” ^ 

The collector claimed that in the light of this language he 
had the right of being informed whether the committee or 
any of its members charged him with being a defaulter. The 
committee responded by repeating the call for the corres- 
pondence and by agreeing to the following resolution : Re- 
solved 

That this committee cannot recognize the authority or right 
whatever in any collector, receiver, or disburser of the public 
money to call upon the committee or any of its members to 
prefer or disavow a charge of his being a defaulter, “ before 
such ofEcer sends the correspondence of his office, when re- 
quired under the authority of the House of Representatives, to 
send for persons and papers ” to enable its committee to inquire 
into and make reports of any defalcations among receivers, col- 
lectors and disbursers of the public money which may now exist; 
nor can this committee or any of its members tell whether Mr. 
Hoyt is or is not a defaulter until by examination of the persons 
and papers for which it has sent and will send — And when the 
committee shall have found the facts embraced by these inquiries 
or closed its investigations it will make a report thereof to the 
House of Representatives. 

To this statement Collector Hojt replied by asking for a 
full investigation of his accounts and transmitting the letters 
called for.^ The committee’s report of February 27, 1839 
revealed the various defalcations and pointed to negligent 
supervision by the Secretary of the Treasury. 

25th Cong., 3d sess., House Report no, 313, pp. 326, 349. 
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During this year the House also authorized a committee 
to 

inquire into the official conduct of Captain J. D, Elliott of the 
United States Navy, while in command of the squadron in the 
Mediterranean — and particularly into allegations of tyranny and 
oppression towards officers under his command; and that the 
said committee have power to send for persons and papers — 

In 1842 the House passed a resolution requesting certain 
information of President Tyler, namely, the names of such 
members, if any, of the 26th and 27th Congress as have 
been applicants for office with the details relating to such 
applications. Tyler refused on the ground that as the 
appointing power is vested solely in the executive, the House 
could have no legitimate concern therein. 

Tyler later complied with a similar request of the House in 
another matter but said : 

Nor can it be a sound position that all papers, documents and 
information of every description which may happen by any 
means to come into the hands of the President or the Heads 
of Departments must necessarily be subject to the call of the 
House of Representatives, merely because they relate to a 
subject of the deliberations of the House, although that sub- 
ject may be within the sphere of legitimate powers. . . . The 
executive Departments and the citizens of this country have 
their rights and duties as well as the House of Representatives 
and the maxim that the rights of one person or body are to be 
exercised as not to impair those of others is applicable in its 
fullest extent to this question,^ 

The first case involving libelous publication after the case 
of Duane,® which affected the Senate and incidentally the 
President and the British Ministry, occurred in 1846.^ 

^ 25th Cong., 3d sess., Globe, p. 195. 

2 For review of this case see Con^r. Record, 6 gth Cong., ist sessi, 
Feb. 25, 1926, p. 4548. 

3 See ch. ii, pp. 42-53. 

4 29th Gong,, St sess., March 12, 1846. 
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The charge was made that a corrupt combination had 
been made by the British Minister ('Packenham) on the one 
hand with a few recreant iDemocratic Senators and with a 
majority of Whig Senators on the other, to defeat the policy 
of President Polk in respect to the ‘‘ Oregon question.” It 
was specifically charged that at a dinner given by the British 
Minister, at which several Senators were present, corrupt 
conversations were had between said minister and Senators ; 
that a certain meeting was held by Whig Senators in a room 
at the capitol at which the British Minister was present, and 
that a certain admission had been made by Senator John M. 
Clayton, of Delaware, confirming certain portions of the 
charges made by the Times, 

The above is the substance of the printed matter published 
in the Times which resulted in the appointment of a com- 
mittee as set forth in the following resolution : Resolved, 

That a committee of five members be appointed to inquire and 
report what measu|‘es, if any, are proper to vindicate the honor 
and character of the Senate against the charges of corruption, 
published in a newspaper printed in Washington City, called the 
Daily Times, on the Sth, 9th, loth, and iith instants, with power 
to examine witnesses and send for persons and papers. 

The committee in conducting its inquiry directed its re- 
searches with a view to ascertaining the truth of the charges 
of corruption made in the Times and of arraigning or pun- 
ishing the authors of the publication. The editors of the 
paper were summoned before the committee and state they 
had no personal knowledge of the truth of anything written 
in said articles. 

iSenator Benton in making the report for the committee 
stated that each of the specifications in the charges made in 
the Times was found upon investigation to be utterly and 
entirely false.” ^ As to punishment, the committee recom- 

^ 29 th Cong., ist sess., Sen, Rep, no. 222 . 
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mended the printing of their report, and all the testimony 
taken by the committee; and that the editors and publishers 
of the TimeSj Mr. H. H. Robinson and Mr. J. E. Dow and 
their reporters be e^ccluded from the gallery of the Senate 
reporters. The report of the committee was unanimously 
concurred in. 

This case is important in that it shows the power of the 
Senate to conduct investigations and compel testimony in 
cases of libel as well as its power to punish for such libels. 

President Polk, in 1846, refused the request of the House 
for information, pointing out the confidential nature of the 
information although admitting that the House could obtain 
information in a formal proceeding for impeachment, when 
its power would be plenary. He said further : 

If the House as the grand inquest of the Nation should at any 
time have reason to believe that there has been malversation in 
office by an improper use or application of the public money by 
a public officer, and should think proper to institute an inquiry 
into the matter, all the archives and pages of the executive de- 
partments, public or private, would be subject to the inspection 
and control of a committee of their body and every facility in the 
power of the Executive be afforded to enable them to prosecute 
the investigation.^ 

An early discussion as to the form of resolution ordering 
the arrest of a contumacious witness occurred in 1849.^ 
January 12th, Mr. George Fries of Ohio, a member of the 
select committee appointed to investigate the official conduct 
of the Commissioner of Indian Affairs, reported the follow^ 
ing resolution : Resolved, That the Sergeant at Arms be 
required to take David Taylor into custody and confine him 
unless he agrees to answer all proper questions which the 

^ See Record, 69th Cong., 1st sess., p. 4548. 

2 30th Cong., 2d sess., Globe, pp. 242-244. 
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select committee before whom he has been testifying shall 
ask of him/ 

It was explained that this witness, who had been duly sub- 
poenaed, was under examination by a subcommittee, and 
after having given a portion of his testimony, declined to 
answer further. The subcommittee reported to the full com- 
mittee, and in the course O'f the debate it was stated that the 
winess had declined before the full committee to testify 
further. iStrong objection was raised to granting the com- 
mittee the power of committing a witness. Mr. Cobb of 
Georgia, leading the opposition, said in the view he took of 
the case, he differed in opinion with gentlemen who think 
that this House can confer a power on any committee, or 
that any committee of this House, in virtue of their appoint- 
ment possesses a power which would authorize them to im- 
prison a witness. He did not believe that the committee 
possessed this power or that the House could confer it. Nor 
did he believe that the facts reported would justify the im- 
prisonment of the witness; but they certainly did justify on 
the part of the House, his arrest for contempt. He proposed 
a substitute resolution reading exactly like the one in the 
Whitney case.^ This resolution was carried over to the 
succeeding day when, by direction o-f the committee, the 
subject was withdrawn from further consideration by the 
House. 

In the following year the House refused to punish two 
contumaoious witnesses reported to it by Mr. Edward Stan- 
ley of North Carolina, from a select committee appointed by 
a resolution of the House of the 6th of May to investigate 
the activities of office holders under the last administration, 
interfering in elections.® These two witnesses, Thomas 

^ 30th Cong., 2d seSs., Globe, p. 242. 

2 See supra, ch. ii, pp. 123-134. 

^ 3ist Cong., 2d sess., Globe, pp. 1678, 1679, 1680, 1681. 
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Ritchie and C. P. Sengstack, had refused to answer certain 
questions put to them on the ground that they were not 
compelled to answer questions pertaining to their private 
business. It seems that the majority of the personnel of 
this committee was Whig and this investigation was a Whig 
investigation to throw discredit on the Democrats. i\fter 
a lengthy discussion, which dealt mostly with personalities and 
political questions, the House refused to uphold the com- 
mittee and punish the witnesses. The debates on this case 
show to what lengths the political parties O'f the day would 
go to discredit their opponents. This case also resurrected 
the ever-recurring question as to how far a committee could 
go in exercising its inquisitorial powers. To what questions 
could it coerce answers ? No direct answer was made to this 
select committee by the House except to discredit its report.^ 
On April 3, 1850 the Speaker laid before the House a 
letter from George W, Crawford, Secretary of War, request- 
ing an investigation as to his relation to the notorious Galphin 
claim. A committee was appointed on motion of Toombs.^ 
The House later gave the committee power to send for per- 
sons and papers,^ and on May 17, the committee reported 
condemning the payment of the claim.*^ 

The proposal of Richardson in the House on April 22, 
1850 to authorize the appointment o-f a committee with power 
to send for persons and papers, to investigate whether 
Thomas Ewing, Secretary of the Interior, had paid certain 
claims after they had been disallowed by the proper account- 
ing officers caused an acrimonious debate.® The resolution 
was filially adopted by a vote of 95 to 73.® The committee's 

^3ist Cong., ist sess., Globe, p. 1724. 

^ 31st Cong., 1st sess., Globe, p. 628. 

* Ibid., p. 719. 

Appendix, p. 546. 

®3ist Cong., ist sess., Globe, pp. 782-783. 

^Ibid., p. 791. / 
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report made on September 6, 1850 held that there had been 
improper payment of certain claims/ 

The Smithsonian Institution was investigated in 1855 
under a resolution of the House which authorized a com- 
mittee to inquire whether the Smithsonian Institution has 
been managed, and its funds expended, in accordance with 
the law establishing the institution; and whether any ad- 
ditional legislation be necessary to carry out the designs of 
its founders; and that said committee have power to send 
for persons and papers/' ^ The committee in its report made 
recommendations for a rearrangement of functions/ 

On May 22, 1856 while Senator Sumner was seated at 
his desk in the Senate Chamber, after adjournment for the 
day, he was assaulted by Representative Preston S. Brooks 
of South Carolina, and severely wounded. The following 
day the matter was brought toi the attention of the Senate 
by Senator Henry Wilson of Massachusetts, whereupon a 
resolution was offered in the Senate providing for the ap- 
pointment of a committee of five to inquire into and repO'rt 
the facts to the Senate. The resolution was adopted and 
five Senators were elected by the Senate to membership on 
this committee.^ 

A few days later the committee made its report, stating 
there was nO' question but that Senator Sumner had been 
severely beaten by Brooks for what he had said in debate. 
How^ever, the committee refrained from making any com- 
ment on the case, referring to circumstances which preceded 
and attended it, and after referring to previous cases of a 
similar nature, held that inasmuch as Brooks was a member 
of the House, the Senate could do nothing in the case except 

^ 31st Cong., 1st sess., H. R. Rep. no. 48g, Ser. No. 585. 

^33d Cong., 2d sess., Globe, pp. 282-283. 

® 33d Cong., 2d sess., H. R. Rep. no. 141, Ser. No. 808. 

^34th Cong., 1st sess.. Globe, p. 1279. 
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to make complaint to the House of the assault committed by 
one of its members upon Senator Charles Sumner o-f Massa- 
chusetts. The House also' appointed a committee to con- 
sider this case and the majority of the committee recom- 
mended the expulsion of Mr. Brooks. This recommendation 
was defeated by a few votes, but Brooks resigned from the 
House. He was later reelected. 

Mr. William H. Kelsey of New York referred to the 
House on January 9, 1857^ an editorial article in the New 
York Times of January 6th in order that it could be read to 
the House. Among other things, it charged the existence 
of land lobbies in Washington which had corrupted certain 
Congressmen to hand over much of the Territory of Minne- 
sota to speculators. After the Clerk had read the article Mr. 
Kelsey offered the following resolution: 

Whereas, certain statements have been published, charging that 
members of the House have entered into corrupt combinations 
for the purpose of passing and preventing the passage of certain 
measures now pending before the House and whereas a member 
of this House has stated that the article referred to is not want- 
ing in truth ; Therefore ; Resolved, That a committee consisting 
of five members, be appointed by the Speaker with power to send 
for persons and papers, to investigate said charges; and that 
said committee report the evidence taken and what action in 
their judgment is necessary on the part of the House without 
any unnecessary delay. 

There was some opposition to the proposed investigation on 
the score that it would consume the very valuable time of the 
House and also, that an investigation of this sort was beneath 
the dignity of the House; however the fact that one of the 
members of the House had asserted that there was some 
truth in the charges led finally to an almost unanimous de- 


1 34th Cong., 3d sess., Glohe, p. 274. 
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mand that the investigation take place, and the resolution 
was agreed to. 

After the committee had been in session ten days, Mr. 
Orr of South Carolina, one of the five members of the 
committee, reported that he had met with certain obstacles 
in the conduct of the investigation. He stated that during 
the conduct of the investigation they had summoned, as a 
witness, J. W. Simonton, the correspondent of HxtNew York 
Times, that among others, the following question was put 
to him: You state that certain members have approached 
you, and have desired to know if they could not through you 
procure money for their vote upon certain bills; will you 
state who these members were? And the said Simonton 
made thereto the following response : ‘‘ I cannot without a 
violation of confidence, than which I would rather suffer 
anything.’^ In response to other questions of similar im- 
port, he said: ‘‘Two have made them direct, others have 
indicated to me a desire to talk with me on these subjects, 
and I have warded it off, not giving them an opportunity 
to make an explicit proposition.’’ To the question, “ What 
do I understand you to mean when you say that these com- 
munications were made direct?” Simonton replied: 

I mean that, after having obtained my promise of secrecy in re- 
gard to them, they have said to me that certain measures pend- 
ing before Congress ought to pay ; that the parties interested in 
them had the means to pay; that they individually needed money, 
and desired me specifically to arrange the matter in such a way 
that if the measures passed, they should receive pecuniary com- 
pensation. 

The committee were impressed with the materiality of the 
testimony withheld by the witness, but they decided to give 
him time to think over whether he would answer the ques- 
tion or not. 

The committee believed it unnecessary to establish the 
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power of the House in this case. They referred to the Act 
of May 3, 1798^ and previous precedent. They concurred 
unanimously in the opinion that the House is clothed with 
ample power to order the party into custody, there to remain 
until released by the same authority, or upon the expiration 
of the present Congress. The committee recommended the 
adoption O'f the f ollowing resolution which was agreed to by 
the House : Resolved, That the Speaker issue his warrant, 
directed to the Sergeant at Arms demanding him to take into 
custody the body of the said J. W. Simonton, wherever 
to be found, and the same forthwith to have bef ore the House 
at the bar thereof, to answer as for a contempt of the 
authority of this House.’' ^ When brought before the House 
a general argument ensued as to the proper procedure. 
Some doubted the power of the House to institute the in- 
vestigation in the first place, others felt that Simonton was 
being dealt with illegally and without due process. For 
example, Mr. Burnett of Kentucky said : 

When that special committee this morning reported a special 
resolution asking of the House the exercise of the highest power 
known to any individual — ^the deprivation of a citizen of his 
liberty — ^before I could vote for it I wanted to know the law 
upon which it was predicated. For this offense there is no 
express provision of law. I admit the power of the House to 
call witnesses before its committee, but there is no tribunal in 
the country, which can deprive a citizen of his liberty and in- 
flict punishment upon him without express provision of law. 

The courts in the different states all exercise the power to 
punish contempts. Is it done without authority of law? Is it 
a power incident to their organization ? Or is it only exercised in 
accordance with law? If gentlemen will look to the differ- 
ent states they will find that this power is exercised either by 

^ See infra, ch, v, p. 300. 

2 34th Cong., 3d sess., Globe, January 21, 1857, p. 403. 
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express statute, or in accordance with the common law, and 
never otherwise. The legislatures of the several states may 
exercise this power unless expressly deprived of the right by 
the organic law of the states ; for they can exercise all the powers 
of Government not forbidden. But, sir, how is it with us? 
We can only exercise such powers as are expressly granted or 
incident to those granted. When we examine the question of 
the privileges of this House, we must first look to the Constitu- 
tion, and we there find that the express grants of privilege are 
very few. What are they? — exemption from arrest, exemption 
from question elsewhere for what was said in the House and 
power over our members and proceedings. For the exercise 
of these powers no statute is necessary, the Constitution being 
the law. But sir, there is another power conferred; and if it 
had been exercised, we would have had no difficulty in this 
case. We have the power to make all laws necessary and proper 
for carrying into execution the powers vested in us by the Con- 
stitution. This power, with the express grants enumerated, 
confers upon Congress full power to pass a law punishing a 
witness for contempt. Congress has failed to exercise this 
power and we are now called upon to deprive a citizen of his 
liberty in the absence of any express law warranting it.^ 

However the majority opinion did not question the power 
of Congress in the premises and the prisoner was questioned 
by the Speaker. Still declining to answer the questions asked 
of him by the committee, he was put in jail until he finally 
made satisfactory answers, whereupon he was released, later 
expelled from his seat as a reporter on the floor. ^ 

This case is important not only because it shows the power 
of the House to act in proceedings of this nature, but also 
because the special committee appointed to investigate the 
charges made by the New York Times, having found diffi- 
culty in extracting testimony from witnesses, recommended 

^ 34th Cong., 3d sess., Globe, January 21, 1857, p. 408. 
p'. 408. 
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the passage of an act, which became the Act of January 24, 
1857, entitled, “An Act more eftectually to enforce the 
attendance of witnesses on the summons of either House of 
Congress and to compel them to discover testimony/' That 
portion of the debate and proceedings referring to the enact- 
ment of this law is given in another place in this study/ 

As a result of this investigation, several members of Con- 
gress resigned. From the testimony given, the committee 
were convinced that general charges of corruption in Con- 
gress originate from men who expect to make money by 
creating the belief that such corruption exists. If they can 
cause it to be generally believed that it is necessary to use 
large sums of money to carry measures through Congress, 
it follows that somebody must be employed to apply it, and 
the man who knows most about corrupt combinations would 
be the one naturally sought for and employed as broker to 
buy up the votes of members who had entered into such 
combination. Then too, newspaper correspondents are 
always on the watch for news and are particularly anxious 
to be first in giving to the public some piece of “ startling 
intelligence" or “ astounding development." 

Much of the advertisement given Congress proved to be, 
on e:j&mination, founded on heresy or “ moral conviction." 
The committee believed that for the licentiousness of the 
press, “ the only remedy is the exposure of that licentiousness 
before the public; for when it has been exposed, its libels will 
fall harmless ; it will no longer be able to shake by its imputa- 
tions the confidence of the people in the purity of their 
representatives." 

The first case in which a contumacious witness was certified 
to the District Attorney for the District of Columbia under 
the Act of January 24, '1857, occurred just one year later in 
the course of an investigation by a select committee appointed 
to 


1 See infra, ch. v, pp. 302-316. 
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investigate the charges preferred against the members and 
officers of the last Congress growing out of the disbursements 
of any sum of money by Lawrence Stone and Company of 
Boston or other persons, and report the facts and evidence to the 
House, with such recommendations as they may deem proper, 
with authority to send for persons and papers.^ 

When first 'brought to the attention of the House, it 
appeared that charges had been made in a published report 
of a committee of stockholders investigating the affairs of 
the Middlesex Manufacturing Co. that the Company had 
paid $87,000 to secure the passage O'f the Tariff Act of 1857. 
Mr. Stanton of Ohio, believing such a statement was pre- 
judicial to the reputation of members of Congress, offered 
a resolution to the House stating the complaint of the com- 
mittee and providing for two committees, one tO' investigate 
the charges and if they found any truth in them to present 
such specific charges before a second committee which would 
investigate the truth of the charges. He claimed as a reason 
for appointing two committees that the select committee in- 
vestigating in the case of J. W. Simonton were compelled to 
combine the functions of a grand jury and petit jury, to 
inquire into the charge, and also to report the testimony and 
a resolution of expulsion. Much ado was made by Stanton 
and other members of Congress against the procedure of this 
committee, claiming that witnesses were called to testify 
against members of Congress in the absence of the latter, that 
evidence was taken in secret. As one member said : 

I stand here then, to protest against this House raising a com- 
mittee, at any time, to investigate the conduct of any of its 
members charged with I care not how small an offense affecting 
his integrity, without that member being called to confront the 
witness against him. . . . Witnesses collected from your streets 

1 35th Cong., 1st sess., Glohe, p. 304 et seq., Jan. 15, 1858. 
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with malignity in their hearts, and who can gloat over the ruin of 
those on whom they desire to avenge their supposed wrongs, 
will, in the dark, give testimony, which, with the eye of their 
victim flashing full on their face, they dare not give, their tongue 
would cleave to the roof of their mouth, ... I trust the House 
will not regard the innovation of the investigating committee of 
the last House as affording a precedent to be followed; for 
never before, in the history of the Government, till then, did a 
committee appointed to investigate the conduct of members, 
sit with closed doors, and deprive the members implicated, of the 
right to confront the witness face to face. 

On the other hand, Mr. Davis of Maryland claimed that 
the scheme of two committees would make the investigation 
ineffectual, stating: 

Why, sir, the gentleman has hampered the great inquest of the 
country that will be charged to perform a lustration for the 
purity of this great central seat of its sovereignty with many of 
the forms, technicalities, and delays of the ordinary judicial pro- 
cess of the country. ... I want it to be a free investigation, I 
want to have no technical difficulties interposed, which consume 
the time, weary the patience, prevent the judgment of the House, 
and fritter it away with minute details of order and precedent. 

Mr. Davis believed that the Simonton investigation oppressed 
no man’s rights, for the committee in taking evidence 

did not spread it before the country until the party implicated 
had been notified ; until he had had the opportunity of recalling 
the witnesses which the committee had already examined, and of 
reexamining those witnesses, and that with an advantage that no 
criminal before any tribunal has ever received, for sir, we know 
that the grand jury investigates in secret, keeps no record of 
the evidence, lays the indictment upon the table of the court and 
calls upon the defendant to plead to it. Then the suggestions of 
the grand jury are whispered into the ear of the prosecuting at- 
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torney, and these form the blank unwritten brief for his guid- 
ance in the source of the prosecution. 

Eventually the resolution quoted above was adopted, and 
the investigation was made by 'One committee following the 
precedent established in 1857. “the course of their in- 
quiry they were confronted with a contumacious witness, 
John W. Wolcott. The chairman of the committee reported 
to the House ^ that the committee had found it difficult to 
make any progress due to the refusal of Wolcott to answer 
certain questions. He was asked whether he had received 
any securities at any time during the month of March last to 
the amount of $30,000 at one time. He replied: “ Not for 
any purpose of that sort'^ (as suggested in the resolution cre- 
ating the committee of inquiry). He was then asked, ‘^Did 
you for any purpose?’’ He answered, ‘‘ Well, that would be 
a matter of strictly private business ; I did not for the pur- 
pose of influencing members of Congress or their agents.” 
Wolcott claimed that the question was not pertinent ” to 
the inquiry which the House had a legal right to institute. 

Mr. iStanton, the Chairman, recommended that Wolcott 
be brought before the House to answer for a contempt in re- 
fusing to answer a proper and competent question propounded 
to him by a select committee of this House, in pursuance of 
the authority conferred by the House upon said committee. 
Discussion followed this recommendation. Some members 
of Congress believed the witness had given sufficient answer 
tO' the questions of the committee, to go- further would be 
impinging upon his private rights; others said: Of the 
pertinency of the question the House is the judge and not 
the witness.” It was also stated in this discussion that it 
v/as about time the House established some rule in these 
investigations. 

^ 3 Sth Cong., 1 st sess., GlobCj p. 684 . 
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The House should either abandon these investigations, or compel 
the answers of reluctant witnesses. There is hardly a case of 
investigation where some witness does not attempt to make a 
hero of himself, and a martyr sometimes. These cases of con- 
tumacy are repeated and are becoming more frequent. The 
time has come now that we have so many investigating com- 
mittees around us, when the House should exercise all the au- 
thority possible for the purpose of making witnesses answer di- 
rectly and fully all inquiries.^ 

The recommendation was approved and the Speaker issued 
his w^arrant to the Sergeant at Arms ordering him to arrest 
J. W, Wolcott and bring him to the bar of the House.^ 

On his appearance before the House, he was given another 
chance to answer the question, but he still declined, claiming 
a want of jurisdiction in the committee to compel him to 
answer that particular question maintaining that it was not 
pertinent to the inquiry authorized by the House. He stated : 

I suppose that no one will maintain that under our form of 
government . . . it is in the power of Congress, or either of the 
other departments, to investigate the social relations and private 
business of a citizen, having no reference at all to or connection 
with the powers conferred upon them respectively. The right 
to hold these sacred from governmental investigation or power 
is, in very terms secured expressly by the Ninth Amendment, 
and vested, in the citizen. 

The House listened to Wolcott’s statement, after which 
Mr. Stanton introduced a resolution, providing for Wolcott’s 
commitment to the common jail of the District of Columbia, 
itntil he should satisfactorily answer the questions asked of 
him. In introducing this resolution Mr. Stanton said the 
House should act coolly and calmly as the power which he 
proposed be exercised would probably be tested before the 

* See Globe, p, 684. 
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courts of the country, hence he wished to state some of the 
principles on which the power was based. 

The power to punish for contempt is a necessary incident to 
judicial power, without which it cannot be exercised. The 
judicial power is just as much sovereign and supreme as the 
legislative or executive. The power to decide controversies be- 
tween citizens and between the citizen and the state is one of the 
most important attributes of sovereignty; and the power to 
decide carries with it the power to inquire, to investigate, to 
consider ; and how can any tribunal inquire and investigate with- 
out the power to compel the attendance of witnesses, and to 
require them to testify? . . . This committee is required to 
“ investigate certain matters named in the resolution under 
which it was appointed. And how can it investigate if the 
House has no power to compel a witness to testify to facts within 
his knowledge which are indispensable to a proper understanding 
of the matter to be investigated? 

Before the resolution was adopted, it was objected to on 
the ground that it involved perpetual imprisonment. Mr. 
Stanton answered the objection by saying: If the prisoner 
is in custody when Congress expires, he will be discharged 
on habeas corpus immediately; the House has no power to 
punish by imprisonment beyond the present session.’’ 

'No record, either in the Journal of the House of Repre- 
sentatives or in the Congressional Globe appears of the 
action of the Speaker in certifying the fact of the refusal 
of said Wolcott to testify before the said committee tO' the 
District Attorney of the District of Columbia, as authorized 
and required by the Act of January 24, 1857. The certificate 
of the Speaker to the District Attorney of the facts of the 
case, does not appear as a part of the record in the Supreme 
Court of the District of Columbia, but from the newspapers 
of the day, it duly appears that such certificate was made by 
Speaker Orr, but not reported to the House and entered on 
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the Journal. Other records show that after Wolcott had 
served several months in jail, a true indictment was returned 
against him by a jury of the District of Columbia. Finally 
on March 17, 1859 a nolle prosequi was entered by the 
United States District Attorney upon the payment of $1000 
and costs by Henry A. Willard, the surety for Wolcott, for 
said sum.^ 

The final report of the committee, made on May 27, 
1858, indicated that Wolcott had received at least $74,000, 
evidently for the purpose of fulfilling his alleged promises 
and undertakings, made during the session, to secure the 
passage of the tariff, also that instead of paying out any of 
this money he had kept it for his own use. In other words, 
the evidence taken indicated how capitalists may be fleeced by 
parties who pretend to be able to exert an influence over 
legislation through power of which they are wholly destitute. 
The testimony moreover, showed that not one per cent of 
the sum expended by Lawrence Stone and Company, ever 
went into the hands of a single member of Congress. How- 
ever it was proved that the clerk of the Committee on Claims 
had received $1000 in return for his services in influencing 
the vote of members of the House. He promptly resigned. 
The committee also believed that the evidence showed that 
the legislation of the country might be influenced by large 
masses of capital, concentrated in the hands o-f a few persons 
having a common interest, so as tO' benefit that interest at 
the expense of the great mass of the people. 

However our interest in this case lies in the fact that re- 
gardless of the law of 1857, the House imprisoned Wolcott, 
preferring to exercise its inherent power rather than de- 
pend upon the punishment which could be inflicted by statute. 
It is true that Wolcott was later indicted and punished under 
the Act of 1857, thus suffering a double punishment for his 
act of contempt. 

VSee S3d Coirg., 2d stss., Seriate Misc. Docs., vol. xii, p. 201. 


PRACTICE AND PROCEDURE— 18^7 AND 1876 j5j 

On December 14, 18-59 ^ Senate adopted a resolution 
submitted by Senator James M. Mason of Virginia for the 
appointment of a committee to inquire as to the facts at- 
tending the late invasion and seizure of the armory and 
arsenal at Harper’s Ferry etc.” (known as the John Brown 
raid) . A committee of five was appointed which reported 
on February 21, i860 ^ that Thaddeus Hyatt had refused to 
appear before the committee and they recommended that he 
be brought before the bar of the House (the President of the 
Senate to issue his warrant to that effect) and to answer as 
for a contempt of the authority of the Senate. Resolutions 
to that effect were offered by the committee to- the House and 
after some debate adopted. 

In due course Hyatt appeared before the Senate and read 
a statement, most of which had been prepared for him by 
counsel, in which it was argued that 

the Senate has a right to collect information to aid in legislation, 
but no right to establish an inquisition for that purpose, that 
the Senate has no right to compel the attendance of witnesses 
except in cases where this body is vested with judicial or quasi- 
judicial functions. The Senate is the sole court to try impeach- 
ments, by the express words of the Constitution. Hence it 
can compel the attendance of witnesses in impeachment trials. 
It can judge of the elections, qualifications and returns of its 
own members. Hence when the election of a Senator is con- 
tested, it can compel witnesses to attend. So having the power 
of punishing a member for disorderly behavior, and even of 

136th Cong., 1st sess,, Globe, p. 848. 

2 The committee had previously reported the refusal of F. B. Sanborn 
to appear before them, whereupon the Senate ordered the Sergeant-at- 
Arms to take him into custody. The Sergeant-at-Arms, however, deputed 
his authority to arrest him to a deputy marshal of Massachusetts, San- 
born, upon being arrested, sued out a writ of habeas corpus in the state 
court. The writ was allowed by Chief Justice Shaw on the ground that 
the Sergeant-at-Arms could not depute his authority. Sanborn s. Carlton, 
IS Gray 399 Mass, (i860). 
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expelling him, in such cases the right of compelling witnesses 
follows. But beyond these cases the Senate has no power of 
compelling witnesses to attend. To compel witnesses to attend 
before a committee to give information in regard to proposed 
legislation is a power not given by the Constitution. It is not 
given expressly and is not given by implication. When we come 
to committing a witness because he does not appear before an 
investigating committee who are seeking information preliminary 
to legislation, then the only ground for sustaining the power is 
a supposed necessity. However convenient or expedient it may 
sometimes be to compel a witness to come before a committee 
like the present, it is never absolutely necessary. Legislation no 
doubt, would go on just as well without any such power. Take 
the common case of a question as to altering the tariff. Parties 
interested will always be found voluntarily to give the required 
information. It is just so in the present case. 

In summary, counsel for Hyatt held that the object of the 
inquisition was unconstitutional, hence the Senate could have 
no power to compel the attendance of witnesses before the 
committee, and that the Senate could not coerce witnesses in 
inquiries for legislative purposes. 

On March 12, i860 Mr. Mason submitted a preamble 
and resolutions reciting that the witness had assigned no 
sufficient excuse in answer to the question, What excuse 
have you for not appearing before the select committee of 
the Senate in pursuance of the summons served on you on 
January 24, i860?’' And to the question, ^'Are you now 
ready to appear before said committee and answer such 
proper questions as shall be put to you by said committee?” 
he had not declared himself ready to appear before the select 
committee and had not purged himself of the contempt with 
which he stood charged. The resolutions directed that Hyatt 
be committed to the common jail of the District o-f Columbia, 
to be kept in close custody until he should signify his willing- 
ness to answey the said questions propounded to him by the 
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Senate, and for his commitoent and detention the said reso- 
lution should be sufficient warrant, while a second resolution 
made provision for his appearance before the select com- 
mitt^ whenever he should signify his willingness to answer 
the questions aforesaid. 

A long debate followed the introduction of this resolution 
which included a discussion of the powers of the Senate to 
make such an investigation and issue oompulsory process. 
The leading argument against the punishment of the recalci- 
trant witness was that the Senate could not compel the testi- 
mony of a witness in a proceeding, the declared purpose of 
which was merely legislative. One member said, “ You will 
declare that the Senate, at any time, not merely in the per- 
formance of its admitted judicial duties, but also in the 
performance of its mere legislative duties . . . may drag a 
citizen from the most distant village of the most distant state 
and compel his testimony.” Senator Sumner of Massachu- 
setts was the leading critic of the exercise of this power by 
Congress. In a blistering speech he denounced it as tyran- 
nical. 

I know that it is said that this power is necessary in aid of 
legislation. I deny the necessity. Convenient at times it may be, 
but necessary, never. We do not drag the members of the 
cabinet or the President to testify before a committee in aid of 
legislation, but I say without hesitation, they can claim no im- 
munity which does not belong equally to the humblest citizen 
such a power as this without the sanction of law, and merely at 
the will of a partisan majority may be employed to ransack the 
most distant states, and to drag citizens before the Senate all 
the way from W^isconsin or from South Carolina . . . may be 
convenient, and to certain persons, may seem to be necessary. 
An alleged necessity has throughout all time been the apology 
for wrong. — So spoke the fiend, and with necessity. The tyrant s 
plea, excused his devilish deeds. — ^Let me be understood as 
admitting the power of the Senate where it is essential to its own 
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protection or the protection of its own privileges, but not where it 
is required merely in aid of legislation. The difference is world 
wide between what is required for protection and what is re- 
quired merely for aid; and here I part company with Senators, 
with whom I am proud to act on other matters. They hold that 
this great power may be exercised not merely for the protection 
of the Senate, but also for its aid in framing a bill or in matur- 
ing any piece of legislation. To aid a committee of this body 
merely in a legislative purpose, a citizen, guilty of no crime, 
charged with no offense, presumed to be innocent, honored and 
beloved in his neighborhood, may be seized, handcuffed, kid- 
napped and dragged away from his home, hurried across State 
lines, brought here as a criminal, and then thiust into jail. 

The point was also made that this was the first time in 
the history of the Senate that the attempt had been made to 
exercise such a power. It was stated that such power had 
been exercised and sustained in the House of Representa- 
tives but, 

being the representatives of the popular mind, coming by fre- 
quent elections fresh from the people, and filled with the im- 
petuosity of that popular element of which they are the repre- 
sentatives, it is to be expected that they would not so carefully, 
so calmly, so considerately, and so judiciously weigh these great 
questions of constitutional liberty applicable to the personal rights 
of the citizen, as would the august tribunal which is here the 
representative of the sovereign states.^ 

It was further argued that the resolutions sentenced the 
prisoner to perpetual imprisonment or until he recanted. 
As one Senator said, “ I think you may search the history of 
this country, and you will find no precedent where any le^s- 
lative body in this country, at least, ever undertook to im- 
prison a witness for contempt beyond the period of the 
session when the order was made.” 

^ 36th Cong., ist sess., Globe, p. 1104. 
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The usual arguments were also' made as to the exercise of 
this power — that Congress did not inherit the powers Parlia- 
ment had in this respect, and that ours was a written Con- 
stitution which said nothing as to the exercise of this power. 

Those Senators favoring the adoption of the resolutions 
and the exercise of this power maintained that the common 
law o-f England was adopted by the .State and Federal 
Governments, that while we had a written Constitution with 
certain powers delegated to the Federal Government, this 
Constitution left 

undefined powers that we might exercise, in order to accomplish 
the purpose for which we were created. It told which subjects 
were within our control ; but it did not undertake to tell us the 
form and manner of proceeding by which we should accomplish 
the purposes of that legislation. Why? For the simple reason 
that there was a common law with regard to bodies of this de- 
scription known to every one, and it was impossible to make a 
definition that would cover all cases where it might be necessary 
to exercise these powers known to the common law as parliamen- 
tary powers.^ The principal purpose of the Constitution is to 
legislate. Now what do we propose to do here? We propose 
to legislate on a given state of facts. . . . Well, sir, proposing to 
legislate, we want information. We have it not ourselves. The 
Senator says ask for it. I am ready to ask for it; but suppose 
the person whom we ask will not give it to us ; what then ? Have 
we not power to compel him to come before us ? Is this power, 
which has been exercised by Parliament, and by all legislative 
bodies down to the present day without dispute — ^the power to 
inquire into subjects upon which they are disposed to legislate — 
lost to us.^ 

It was also maintained by the proponents of the resolutions 
that the people have control over Congress, one body re- 

^36th Cong., 1st sess., Globe, p. iioi. 

^ Ibid., p. 1102. 
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turning to its constituents every two years, the other body 
every six years. Senator Fessenden said : 

The people have power over us. There is no danger con- 
nected with it; we can do no harm; and therefore I say, Sir, it 
is well that we should rid ourselves of all these ideas that we are 
simply a body under a written constitution, appointed simply to 
legislate, and do certain other acts, and obliged, in the first place, ^ 
to inquire at every step we take, whether we have any one power 
which we may deem and find absolutely essential in order to 
accomplish the purposes for which we were created.^ 

To the argument that the Senate could not summon witnesses 
from the various states, as the exercise of such power was 
contrary to the constitutional rights of citizens, it was 
answered that the Constitution gave Congress power of legis- 
lation in certain cases. This power extended throughout 
the Union. The procedure necessary to enact the legisla- 
tion authorized by the Constitution was not defined. Hence 
the House itself must use its discretion and judge of the 
necessity for the use of the inquisitorial power. 

The resolutions were finally adopted by a vote of 44-10, 
whereby Hyatt was committed to the district jail and he re- 
mained there until June 15th, i860, when the select com- 
mittee through Mr. Mason made its final report. After the 
committee had been discharged, the following order was 
adopted by the House : Ordered, That Thaddeus Hyatt, 
a witness confined in the jail of this city for refusal to appear 
and testify before said committee, be discharged from cus- 
tody, and that a copy of this warrant be delivered to- the 
jailer by the Sergeant at Arms as his warrant for discharg- 
ing the said prisoner.’’ 

The debates in this case show very clearly the strong 
opposition in the Senate to an extension of its power to 
issue compulsory process in investigations to aid in the mak- 
^ 36tih Cong., isj sess., Glohey p. 1102. 
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ing of legislation. The arguments of both sides in this case 
are identical with those offered in the House debates on the 
same question in 1827.^ We should note here also that the 
Senate paid no attention to the Statute of 1857, but preferred 
to punish the contumacious witness through the exercise of 
its inherent power rather than according to the statutes. 
This case marked the first time the issue had been brought 
to a head in the Senate. However the Senate adopted the 
resolution by an overwhelming vote and thus by i860 both 
Houses of Congress had asserted and exercised the power to 
punish for contempt in investigations for legislative purposes, 
a power which was on the borderline of the implied powers 
of Congress and its right to issue compulsory process in its 
investigations. 

While President Buchanan fully and cheerfully ad- 
mitted that inquiries which are incident to legislative duties 
were highly proper and belong equally to the Senate and the 
House and that they were necessary in order to enable them 
to discover and to provide the appropriate legislative remedies 
for any abuse which might be ascertained, yet he protested 
the power given to the Covode Committee to inquire “ not 
into any specific charge or charges, but whether the President 
has by money, patronage, or other improper means sought to 
influence not the individual action of members of Congress 
but the action of the entire body itself, or any committee 
thereof.’' Such an accusation Buchanan said, extended to 
the whole circle of legislation, to interference for or against 
the passage of any law appertaining to the rights of any state 
or territory. Since the time of Star Chambers and general 
warrants, there has been no such proceeding in England.” 
He also protested because such an investigation was in viola- 
tion of the rights of the coordinate executive branch of the 
government, and subversive of its constitutional independ- 


^ See supra, ch. ii, pp. 94-97. 
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ence. Moreover he claimed such an investigation was a 
flagrant abuse of a private personas rights under the Consti- 
tution, for John Covode who accused the President, was also 
Chairman of the Committee. “ I am to appear before Mr. 
Covode either personally or by a substitute, to cross examine 
the witnesses which he may produce to sustain his own accu- 
sations against me; and perhaps this poor boon may be 
denied the President.'' ^ 

Shall the Executive alone be deprived of rights which all his 
fellow citizens enjoy ? The whole proceeding against him justi- 
fies the fears of those wise and great men, who, before the 
Constitution was adopted by the States, apprehended that the 
tendency of the Government was to the aggrandisement of the 
legislative at the expense of the executive and judicial depart- 
ments.-'' 

After a short debate on the President's protest his state- 
ment was referred to the Judiciary Committee with leave to 
report at any time. On April g following Mr. John Hick- 
man from said committee made a report ® accompanied by 
the following resolution, viz. : Resolved, 

That the House dissents from the doctrine of the special message 
of the President of the United States on March 28, i860; 
that the extent of power contemplated in the adoption of the 
resolutions of inquiry of March 5, i860, is necessary to the 
proper discharge of the constitutional duties devolved upon 
Congress ; that judicial determinations, the opinions of former 
Presidents, and uniform usage sanctions its use; and that to 
abandon it would leave the Executive Department of the Gov- 
ernment without supervision or responsibility, and would be 
likely to lead to a concentration of power in the hands of the 
President which would be dangerous to the rights of a free 
people. 

^ 36th Cong., I St sess., GlobCj p. 1434. 

^ Ibid., p. 1435. Cf. Madison’s statement in Federalist, 219. 

® See Globe, sdthrCong., ist sess., vol. Hi, H. R, Rep. no. 3Q4. 
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The resolution was eventually adopted. On June 25, the 
President sent another protest to the House claiming that 
the committee had acted as though they possessed unlimited 
power, and without any warrant whatever had pursued a 
course not merely at war with the constitutional rights O'f the 
executive, but tending to degrade the Presidential office itself 
to such a degree as to render it unworthy of the acceptance 
of any man of honor or principle/ The President claimed 
that the committee had proceeded to investigate subjects not 
warranted in the resolutions ; that it had taken testimony ex 
parte; had dragged private correspondence to light, which a 
truly honorable man would never have an even distant 
thought of divulging. Even members of the cabinet were 
called upon to testify. 

Should the proceedings of the committee be sanctioned by the 
House and become a precedent for future times, the balance of 
the Constitution will be entirely upset, and there will no longer 
remain the three coordinate and independent branches of the 
government, Legislative, Executive and Judicial. Should secret 
committees be appointed, with unlimited authority to range 
over all the words and actions, and if possible the very thought 
of the President, with a view to discover something in his past 
life prejudicial to his character from parasites and informers, 
this would be an ordeal which scarcely any mere man since 
the fall could endure.^ 

This last protest of the President was referred to a select 
committee which made a report. There is no question that 
Congress was firmly convinced and in this case the House, 
that the power of investigating the President, even where 
specific charges were not made, constitutionally belongs 
to the legislative department. The argument made by the 
Executive in this case only seemed to arouse the ire of the 

^ 36 th Cong., 1 st sess., Glohej p. 3299^ 

^ Ibid., p. 3300 . 
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House the more. It is true that the President had some 
staunch defenders in the House, but the great majority 
opposed him. This is seen in the vote on the first resolution 
dissenting from the doctrines enunciated in his first message 
to the Senate, viz. 87 to 40.^ 

The case marks another illustration of strenuous opposi- 
tion on the part of the executive to the application of inquisi- 
torial power to the executive department. 

In 1861 the two Houses, by concurrent action, assumed 
without much question the right to investigate the conduct 
of the War. On December 9, 1861 the Senate agreed to 
the following: 

Resolved by the Senate, the House of Representatives concur- 
ring, that a joint committee of three members of the Senate and 
four members of the House of Representatives be appointed to 
inquire into the conduct of the present war; that they have 
power to send for persons and papers, and to sit during the 
session of either House of Congress.- 

The military disasters at Bull Run and Ball's Bluff led to 
the demand in the Senate for this investigation. Senators 
were quickly assured by -Mr. Grimes of Iowa who proposed 
the resolution that this is no new proceeding. Investiga- 
tions like this are coeval with the Government." ^ He men- 
tioned the investigation of General St. Clair as precedent and 
declared it the right and duty of the Congress to- make the 
investigation. Some objection was made on the ground 
that it was an interference with military affairs which 
was none of Congress's business, that the Executive was 
amply able to talce care of the matter. 'However this objec- 
tion was met by the statement that the reputation of certain 

^ 36th Cong., 1st sess., Globe, p. 1434. 

^ 37th Cong., ad sess., Globe, p, 29. 

^Ibid. 
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military leaders was at stake, that this inquiry would reveal 
the truth of the above mentioned military disasters and in fact 
the people of the country had no one but Congress to look 
to for the successful prosecution of 'the War. Mr. Fessen- 
den of Ohio also said that such an investigation coming at 
this time would be a gentle hint that the representatives of 
the people who are carrying on this war deem it their duty 
to keep a watchful eye O'ver the proceedings of executive 
agents wherever they be called and whatever may be their 
position.^ This device of a joint investigating committee 
became popular during the Civil War period and was used 
frequently thereafter. Some of the more important cases 
will be discussed further on in our study. 

The power of the House to take cognizance of assaults on 
its members and punish such as a breach of its privileges was 
sustained in the case of William D*. Kelley of Pennsylvania 
who was assaulted in a hotel by Mr. Field of Louisiana. 
The Louisiana delegation had not been given seats in the 
House, but had been allowed the privileges of the floor. Mr. 
Field felt that Representative Kelley was instrumental in 
checking the progress of the Louisiana delegation to the full 
privileges of the House, including seats therein. This had 
preyed on his mind and, coupled with the effect of strong 
drink, had led him to attack Mr. Kelley. The question was, 
should the assault be recognized as a breach of the privilege 
of the House and should Field be punished and how. Be- 
fore the House got to a consideration of his case, he had been 
required to appear before a justice of the peace and give 
bail to answer the charge of assault and battery and to keep 
the peace towards Mr. Kelley.^ 

The Speaker appointed a committee of five to> inquire into 
the alleged breach of privilege with power to send for persons 

137th Cong., 2d sess., Globe, p, 31* 

2 38th Cong,, 2d sess., p. 371 - 
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snd papers and to* examine witnesses. Before the resolution 
providing for the appointment of this committee was adopted 
by the House, a debate ensued in which certain members 
questioned the power of the House to recognize the assault 
as a breach of privilege. However a great majority favored 
the adoption of the resolution, which by amendment sus- 
pended Mr. Field from the privilege of the floor until the 
committee had made its report. 

The committee in its report found that Field was guilty of 
a breach of privilege of the House and recommended that 
he be reprimanded by the Speaker, and the privileges of the 
Flail be rescinded in his case. The House approved the re- 
primand but rejected the second portion of the resolution. 
I'his case varies somewhat in procedure from the practice 
of the Houston case in that the House punished Field after 
he had been brought to court to answer assault and battery 
charges, and while his case was pending there. 

The liberality with which the privileges of Congress were 
construed is seen in the case of Representative Charles V. 
Culver of Pennsylvania. The following preamble and reso- 
lution were reported to the House by Mr. Hall of New 
York: 

Whereas it is alleged that Charles V. Culver of Pennsylvania, 
a member of this Congress, is detained from his seat in the 
House under arrest, in violation of the privileges of the sixth 
section of the first article of the Constitution, and of the privi- 
leges of this House; Therefore, Resolved; That the Committee 
on Judiciary is hereby instructed, with all practicable despatch, 
to inquire into the circumstances of the case and report the 
same to this House whether any breach of its privileges has 
been committed and what action should be had thereon ; that the 
said committee have power to send for persons and papers, to 
sit during the sessions of the House and to report by bill or 
otherwise at any time.^ 

1 39 th Cong., 2 d sess.. Globe, pp. 51 , 53. 
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The resolution was unanimously agreed to and ten days 
later the Committee on Judiciary reported that they had 
brought the sheriff and jailor of the proper county, along 
with Culver himself, and all records bearing on the case, be- 
fore them. They showed in their report that Culver had 
been arrested on an action brought against him for the re- 
turn of certain bonds and notes claimed to have been lent to 
him, which debt was fraudulently contracted by Culver. 
On default of required security, he was committed to jail 
and was there detained until this committee began its in- 
vestigation. 

The next point considered in the report was whether such 
imprisonment was a violation of the privileges of the House 
as stated in the 6th section of the first article of the Con- 
stitution which provides, that Senators and Representa- 
tives shall in all cases, except treason, felony and breach of 
the peace, be privileged from arrest during their attendance 
at the session of their respective House and in going to and 
returning from the same.^’ The committee stated that this 
privilege which was borrowed from the law and custom of 
Parliament, is of such high antiquity in England as to be 
absolutely lost in the night of time, and to stand therefore 
upon prescription . . . than upon any positive law, though 
recognized by statute in very early English history.’’ The 
exceptions as in cases of felony, treason and breach of peace, 
they found were identical with English practice. With these 
exceptions however, the committee observed the privileges of 
Parliament protected the persons of members in every pos- 
sible case of arrest and so important were these privileges 
considered that no man is allowed to plead ignorance of 
the persons of those who are entitled to them.” ^ 

In cases in their nature criminal, then, privileges of the 
legislature were nO' protection, but in civil cases they were. 


1 See Cushing, op. cit., p. 224. 


174 


CONGRESSIONAL INVESTIGATIONS 


While it was conceded in this case that Mr. Culver was 
neither in actual attendance here nor going to or from the 
seat of government at the time he was arrested, it was shown 
that he was detained while the House was in session although 
it is his duty to be here, as it is the right of Congress and 
his constituents that he should be, and his power to perform 
that duty is not to be abridged because he might choose to 
neglect it.'' The committee stated in connection with the 
clause in the Constitution conferring these privileges on 
members that 

these words are entitled to and have always received a liberal 
construction, for the benefit of the people, who are the parties 
interested in the attendance of a member, and the unembarrassed 
performance of his duties. Indeed, the Parliament itself, which 
is the sole judge, as it is the zealous guardian, of its own laws, 
customs and privileges, has always been careful to avoid any 
precise definition of those privileges lest it might result in an 
abridgment of them in the future.^ 

The fiinal action of the House was to pass a resolution 
ordering the Speaker to issue his warrant commanding the 
Sergeant at Arms of the House to deliver Culver from the 
custody of the jailer detaining him.^ 

The managers of an impeachment were endowed by the 
House with the functions of an investigating committee in 
1868. In the matter of an impeachment of Andrew John- 
son, the Board of Managers in behalf of the House reported 
the following preamble and resolution : 

Whereas information has come to the managers which seems to 
them to furnish probable cause to believe that improper and 
corrupt means have been used to influence the determination of 
the Senate, upon the articles of impeachment exhibited to the 

^ 39th Cong., 2d sess., Globe, p. 225. 

^Ibid. 
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Senate by the House of Representatives against the President 
of the United States. Therefore, be it resolved, That for the 
further and more efficient prosecution of the impeachment of 
the President the managers be directed and instructed to sum- 
mon and examine witnesses under oath, to send for persons and 
papers, to employ a stenographer, and to appoint subcommittees 
to take testimony, the expenses thereof to be paid from the 
contingent fund of the House.^ 

About a week later the managers, through Mr. B. F. But- 
ler, submitted a report including a transcript of testimony 
showing that a witness, Mr, Wooley, had both evaded the 
committee and declined to answer certain questions as to the 
receipt and disbursement of money, claiming they were not 
material. The committee recommended the adoption of a 
resolution, the effect of which was that the Speaker should 
issue his warrant to the Sergeant at Arms with authority to 
bring the witness before the bar of the House, and that he 
be detained '' by virtue thereof by the Sergeant at Arms until 
he answer for his contempt of the order of the House and 
abide such further order as the House may make in the 
premises.^’ 

In the debate following the introduction of this resolution 
the point was made that the witness should be dealt with 
according to the statute of 1857 rather than by the process 
proposed by the managers. The Speaker overruled this point 
of order saying that the uniform usage of the House from 
the I2th Congress down to the present time has been that 
where a witness is before a committee of the House, that is, 
one authorized to send for persons and papers, and refuses 
to testify, he is first to have an opportunity to answer to that 
House why he refuses to testify. He can not be held to 
answer until the committee shall present the question to the 
House and the House shall, at the bar, through the Speaker, 


140th Cong., 2d sess., Globe, p. 2503, 
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present to him the question and ascertain why he has refused 
to answer it. With reference to the statute of 1857 which 
reads : '' Shall in addition to the pains and penalties now 
existing be liable to indictment as for a misdemeanor/' he 
said: 

Previous to 1857 there had been no power of punishment except 
the power of the House of Representatives and that power ended 
when the House adjourned. If therefore a witness, just at the 
dose of a constitutional term of Congress on the 3d of March, 
should refuse to testify, the House of Representatives could not 
imprison him for a longer term than until the 4th of March, 
when their term expired. This law was asquiesced in by all 
parties. And it goes on to provide, When a witness shall fail 
to testify as above, and the facts shall be reported to the House, 
it shall be the duty of the Speaker to certify the fact, under the 
seal of the House to the District Attorney of the District of 
Columbia.” 

The resolution was further strenuously objected to- on 
the ground that they were investigating private affairs. 

When the committee put questions to a witness relating to his 
personal and private affairs or private business they are, in 
my judgment, travelling beyond the parliamentary right of the 
House in making an investigation, particularly when, as in this 
case, the witness swears positively he has used none of this 
twenty or twenty five thousand dollars for any purpose con- 
nected whatsoever with the impeachment of the President.^ 

Of course it was the form of the last question which the 
committee objected to. They would not accept such a 
qualified answer to their question and demanded to know 
what had been done with the money, hence claiming they 
were better judges, and of right too, O'f the relevancy of their 
questions and the answers thereto. The committee said 

^ 40th Cong., 2d sess., p. 2579. 
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through Mr. Butler : It is not for the witness to say, ‘ I 
will not answer, because it is not a proper question.^ Judg- 
ment must be with the committee in the first instance and 
with the House in the last.'* ^ 

Further objection was made to the procedure of the com- 
mittee on the ground that it had no right to criminate the 
witnesses by the answers it compelled to its questions. The 
answer to that objection was : 

In 1857 a witness ^ put himself upon this privilege in the case 
of the tariff investigation as to bribery in the case of the tariff 
law and Congress passed a law that it should be no excuse to 
any witness that his answer might tend to criminate, and that 
he should never be indicted as to the subject matter of which 
he was inquired of. Under that law, Floyd, the defaulting 
Secretary of War, escaped indictment. Therefore in 1863, 
Congress altered the law, providing that while the party may be 
indicted, his answer shall not be given in evidence, and no paper 
which he produces and no testimony which he gives can be used 
against him, but he must answer. 

Other details in the procedure adopted by the committee 
were objected to in the House debate on the above resolution. 
The wholesale demand of the committee for papers ", 
especially telegrams was denounced; as one member said: 

The privileges and prerogatives of this House I know very well, 
but they are not those of a court of law. They are limited by 
parliamentary law and precedent. I undertake to say that the 
whole history of parliamentary law of no country ever showed 
an invasion like this, and that the surrender of telegrams to this 
managerial committee is one of the most disgraceful surrenders 
which has ever been made by a corporation in the whole history 
of the World, and in my judgment ought to damn them to ever- 
lasting infamy.^ 

^ 40th Cong., 2d sess., Globe, p. 2586. 

^ See supra, ch. iii, p. 151 and infra, ch. v, pp. 302-316. 

^ Ibid., p. 2579. 
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A member of -the committee denied any wholesale seizure of 
telegrams saying: 

We have done this, which is, in my judgment, exactly according 
to the law of the land, exactly within the power of this House, 
exactly within the power of any court of justice; we sent our 
subpoena duces tecum to the telegraph offices, asked them to 
bring their telegraph dispatches, and asked the managers of the 
offices, either at our rooms or at home, to select certain telegrams 
of parties named or unnamed, as well as we could designate 
them. We had to make a broad selection as the corrupt rascals 
engaged in this nefarious business used feigned names. . . . No 
telegram that does not relate to this impeachment directly or 
indirectly, has been or will be published to the World. . . . Every 
government on Earth has always held for itself the right to 
examine papers for its own protection. ... We have done no 
more than may be done by every Justice of the Peace in the 
country; he may issue his subpoena duces tecum and call for 
such telegrams as are designated.^ 

The resolution was finally agreed to and Wooley was 
brought before the House and asked by the Speaker what 
excuse he had for not answering the questions of the com- 
mittee and if he was now ready to go before them and answer 
such questions. Wooley replied by handing in a paper in 
writing in which he denied he was guilty of contempt of the 
House, that he had not seen a copy of the report of the com- 
mittee to the House concerning his case, and that he desired 
time to consult counsel. Following this the House resolved 
itself into a Committee of the Whole to attend the impeach- 
ment proceedings in the :Senate and after some time returned 
and resumed the session, the Chairman of the Committee of 
the Whole reporting that Andrew Johnson had been declared 
acquitted. The question of the oonitumacious witness was 
again taken up and Wooley was asked why he did not reply 


^ 40th Cong., 2d sess., Globes p. 2581. 
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to the questions of the managers. He again answered by 
submitting a paper in writing claiming that the committee 
in the course of its examination had transcended his rights 
and privileges as a citizen under the Constitution; he was 
not bound by the law of the land to submit to such a scrutiny 
into his private affairs. 

At this point in the proceedings it was suggested that the 
power of the managers had ceased with the close of the im- 
peachment proceedings, hence could no longer act as an in- 
vestigating committee. So a resolution was agreed to con- 
tinuing the managers as an investigating committee. Wooley 
persisted in his refusal to answer the questions of the com- 
mittee and was confined in a special room in the capitol under 
charge of the Sergeant at Arms. Eventually he gave in and 
purged himself of his contempt by answering the questions 
of the committee. 

This case is very important as it exhibits very clearly the 
struggle between the private rights of citizens under the 
Constitution and the public right to information. It shows 
that the House may endow the managers of an impeach- 
ment with the functions of an investigating committee and 
with the adjournment of impeachment continue them as an 
investigating committee. This case also brings out some 
pertinent points with reference to procedure. For example, 
it holds that a contumacious witness should not be proceeded 
against for contempt, either before the House or under the 
law, until he has been arraigned and answered at the bar of 
the House. A witness imprisoned for contempt before a 
committee purges himself by stating directly to the House 
his readiness to go before the committee, and not by testify- 
ing to the House. Again this case is important because it 
provides an interpretation of the circumstances attending the 
enactment of the law of 1857 for punishing contumacious 
witnesses. Finally the tendency of both Houses of Congress 
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to imprison recalcitrant witnesses, regardless of the statutes, j 

is again seen in this case. | 

The only instance where a person was imprisoned by 
order of either House of Congress, such imprisonment ex- 
tending beyond the adjournment of the session, occurred in ^ 

the case of Patrick Woods. Woods was a police detective 
in the city of Richmond, Virginia. He assaulted Charles ’ 

PL Porter, a representative in Congress from that district, 
on the street, apparently with intent to murder him. Porter ; 

%vas planning to take a train within a few hours for Wash- * 

ington where Congress was in session. However as a result 
of the attack, Porter was not able to leave Richmond for j 

several days.^ On his return to Washington, Porter sent a | 

communication to the Speaker relating the facts of the 1 

attack on his person, which was read to the House. A reso- \ 

lution was promptly offered to the House to the effect that | 

the Speal<er issue his warrant taking Woods into custody of | 

the Sergeant at Arms, subject to further direction of the 
House. Objection was made to the resolution on the ground { 

that it did not present a question of privilege. The Speaker i 

ruled : | 

Any assault on a member which that member in his capacity as I 

such brings to the attention of the House, must be ruled as a 

question of privilege. The gentleman, Mr. Porter, was absent 

by leave of the House, and he states that at the time of the 

assault he was on his return to the House of Representatives for 

the purpose of attending to his public duties.^ 

The resolution was adopted by a vote of 126 to 40. When I 

Woods appeared before the House in the custody of the 
Sergeant at Arms, a resolution was proposed to the House, 
that the matter be referred to the Committee on Judiciary for 

141st Cong., 2d sess., Globe, p. 4847. 


^Ibid., p. 4317. 
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examination and report to the House as to what action should 
be taken in the premises, Woods meanwhile to be detained 
in custody. Two weeks later the Committee brought in its 
report showing that it had examined Woods, had allowed 
him counsel and witnesses in his behalf, and embodied their 
findings in the following resolution : 

That Patrick Woods, now held at the bar of the House to 
answer for a breach of the privileges of the House, for his 
offense, be, and hereby, is, ordered to be punished by imprison- 
ment in the jail of the District of Columbia as other criminals 
are for three months ; and that a warrant in due form, under the 
hand of the Speaker, be issued to the Sergeant at Arms directing 
the execution of this order.^ 

There was at first considerable opposition to the adop- 
tion of this resolution. Its opponents claimed among other 
things that Woods did not know at the time he struck Porter 
that he was a member oi Congress. It was stated by them 
that Woods was arrested •without warrant, that he was de- 
prived of his liberty without due process of law, that he was 
subject tO' be twice put in jeopardy for the same offence. 
“‘He has been immured in a dungeon without sentence and 
refused bail. He is now menaced by cruel and unusual 
punishment by imprisonment beyond this session of Con- 
gress. He is still held in defiance O’f all those guarantees of 
personal liberty declared in the Constitution.’' ^ Further 
they claimed that Woods should be punished by the courts in 
Virginia which had already started action against him and 
that inasmuch as he was bound to- appear before said court 
soon the House had no right to take him out of its jurisdic- 
tion, Jurisdiction was denied the House by the opposition 
in this case on the grounds that the assault -occurred hundreds 

1 41st Cong., 2d sess., Globe, p. 4847. 

^ Ibid., p. 5260. 
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of miles away from Washington and had nothing to do with 
the session of the House. It was simply a private assault 
for which there was ample redress in the ordinary courts. 
The authority and precedent of English practice was denied 
in this case or in general to Congress. 

The House was warned that 

it should be known and understood at once whether this House 
can, in defiance of our Bill of Rights, of Magna Charta, of all 
the fundamental principles of liberty, exercise all the powers of 
the judiciary and bring to trial any citizen of the United States 
before itself, in its own cause, without judge, without jury, with- 
out regard to any of the common forms of law in criminal 
trials. And whether it may, then, of its own unrestrained will, 
inflict just such punishment as its passions, malignity or caprice 
shall suggest, even to the deprivation of property, liberty and 
life. . . . The power to punish contempts by any court or legis- 
lative body, even for the purpose of self protection, is a most 
dangerous and delicate power. The trial is without jury, the 
law is to be announced, and the facts found by the party upon 
whom the offense has been committed. The party complaining 
is virtually the judge on his own case. Nay, more than this, the 
law is to be made, the penalty declared and the crime defined by 
the offended party, and all ex post facto. It is indeed a scandal 
upon our law that contempts and breaches of privileges of the 
House are not clearly defined in some well considered statute 
or rule of the House, and the penalties for such offenses an- 
nounced, so that persons charged may know by what law they 
are to be tried and what penalties they have incurred.^ 

Most of these arguments were answered by the advocates 
of the resolution. They contended that this case of assault 
and battery on Mr. Porter, while returning to the House, was 
clearly a breach of the privileges of the House, and as such 
should be punished. They held that this was not a case of 

^ 41 st Cong., 2 d sess., Globe, pp. 5 ^ 57 , S^59- 
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privilege of the individual member in question, but of the 
House and the people here represented, or rather 

a privilege of the whole people of the United States to be un- 
molested in the persons of their representatives during the 
entire session of Congress, so that laws may be enacted by them- 
selves and for themselves through their representatives, without 
let or hindrance from any man in Virginia or out of Virginia. 
When by violence and without provocation that privilege is in- 
vaded, it is the right and duty of this House to arrest and im- 
prison the offender. That is the law which has been settled for 
fifty years by the Supreme Court of the United States and so 
ruled by that court in x\nderson v. Dunn, From that day to this 
the ruling in that case has not been challenged by any accepted 
authority in America.^ 

To the question whether the jurisdiction so to arrest 
violators of the privileges of the House extends beyond the 
walls of the Capitol or District of Columbia, the answer was 
made that the jurisdiction of the House was. coextensive with 
the limits and jurisdiction of the Republic. As to whether 
a person could be twice put in jeopardy for the same act, Mr. 
Brigham of Massachusetts answered by referring to an 
opinion of the United States Attorney General made in 1834 
in the case of Houston ^ as follows : 

Proceedings of this sort constitute no bar to subsequent indict- 
ment and conviction. The Fifth amendment to the Constitution 
of the United States which provides that no person shall be sub- 
ject for the same offense to be twice put in jeopardy of life does 
not apply to cases of this sort. ... If this act was also a breach 
of privilege of the House of Representatives, and a contempt of 
the House, they had a right to punish him for the contempt inde- 
pendently of the action of the criminal court and vice versa. 

^ 41st Cong., 2d sess., Globes p. 5254. 

2 See suprat ch. iii, p. 115. 
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This opinion was interpreted to mean that the House might 
rightfully interrupt for the time being the action of the courts 
of Virginia, or of any state, or of the United States to punish 
a breach of its privileges, although the act was also a crime 
against the laws. 

With reference to the argument that ours was a govern- 
ment of limited powers and we must point to explicit written 
authority for punishing breaches of the privileges of the 
House answer was made by reference to the decision of 
Anderson v. Dunn and writers like Story, Kent and Rawle, 
that among the implied powers of each House, necessary to 
the existence of the legislative branch of the government, is 
the power to punish breaches of its privileges. 

The resolution was finally adopted and Woods was sent- 
enced on the 7th of July to spend the next three months in 
the jail of the District of Columbia. The House adjourned 
on July 15th, but Woods nevertheless served out his term. 

The question arose in iSyr of the power and procedure of 
joint committees of investigation. In this year Mr. John 
Scott from the Joint Committee on the Condition of the 
Late Insurrectionary States reported that two- witnesses had 
failed to appear or answer certain questions pertinent to^ the 
inquiry.^ This joint committee had issued its subpoena and 
Saunders, one of the witnesses, having appeared before a sub- 
committee of the joint committee and refused to testify, the 
joint committee reported a resolution to the House providing 
for the arrest of Saunders by the Sergeant at Arms of the 
Senate and his appearance before that body to answer for 
his contempt. The propriety of this proceeding was 
c|uestioned.^ Mr. Scott stated that the committee knew of 
no precedent to guide them, that no case had occurred in 
which witnesses had been reported as failing to appear be- 

^42d Cong., 2d sess., 2 Globe j p. 24. 

^Ihid., p. 25. 
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fore a joint oommittee of Congress. All cases of that 
character have heretofore occurred before select committees 
of one of the two Houses of ‘Congress, or bef ore some of the 
standing committees of the respective Houses.’’ Mr. Scott 
said the committee had conceived the contempt to be against 
the whole body of Congress and that it would be proper and 
within the power of the two' Houses to authorize one House 
to deal with the witness. A motion was made to amend 
the resolution offered by Mr. Scott by making it a single 
resolution of the Senate instead of a concurrent resolution. 

In support of this amendment it was argued that each body 
of the members composing the joint committee was the repre- 
sentative of its own House, and therefore that any contempt 
of the committee transmitted itself to the rights and powers 
of the two Houses separately. The two Houses possessed 
individually the power tO' punish. This power was independ- 
ent in each, and each having it, no action of the other was 
necessary to enforce it. If the power to punish was only a 
concurrent power, then neither House could delegate it, but 
it must be exercised by both Houses concurrently. 

The original form of the resolution merely amounted to 
the Senate’s asking the consent of the House of Representa- 
tives to punish a contempt against itself. A punishment in 
the Senate would not be a bar to subsequent punisliment in 
the House. If the Senate required the aid of the House to 
lay hold on the witness, the Senate’s powers would be too 
slender to deal with him after arrest. Both the law and the 
Constitution gave to each House separately the power to 
punish for refusal to testify, but gave no such power to 
the two Houses acting together. A joint committee had not 
the power with regard to witnesses possessed by the select 
committee of the single House. 

On the other hand it was urged that the offense was against 
the two Houses jointly, that the Act of 1S57 did not apply 
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to such cases, that as the committee was constituted by the 
joint action of the two Houses, it was proper for the arrest 
to be made under the same authority, and there could be no 
harm in a trial by the Senate as it was admitted that the 
Senate had the right to try on its own account, but that 
trial should be by the consent of the other House, because 
the two Houses might differ on the matter/ 

Mr. Scott showed that precedents were rare on the matter, 
because joint committees had been in so little favor in the 
English Parliament that none had been appointed since 1695.^ 
The amendment was finally rejected and the resolution 
adopted. However it does not appear that any further action 
was taken.® 

In spite of the difficulties which the joint committee had in 
the case described above, Congress has used this device for 
purposes of investigation at least a dozen times since 187'!. 
The subjects investigated show that it has been most fre- 
quently used to deal with matters of wide national concern 
where there was need for the initiation of important legis- 
lation. For example, by a resolution of February 5, 1874, a 
joint committee was instructed to inquire into the problem of 
taxation for public improvements in the District of Colum- 
bia. The committee was given the power to send for persons 
and papers. Its report of June 16, 1874 disclosed inefficiency 
and lack of supervision in the District and recommended a 
new structure of government.^ 

Section 14 of the Appropriation Act of June 18, 1878, 
(20 Stat. 145, 152) recommended the appointment of a joint 
committee 'Ho take into consideration the expediency of 
transferring the Indian Bureau to the War Department.’' 

1 Cong., 2d sess., 2 Globe, p. 37. 

2 Ibid. 

® Ibid., pp. 38, 40. 

^43d Cong., 1st sess., Sen, Rep. no, 453, Ser. Noi. 1590. 
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The committee was appointed and given power to send for 
persons and papers. Its report recommended sweeping 
changes in the administration of Indian affairs.^ 

A very important investigation was made in 1910 by a 
joint committee of the Department of the Interior with 
especial reference to reclamation and disposal of the public 
lands.^ The procedure for punishing contumacious witnesses 
as outlined for this committee seems to have solved the 
problem which puzzled the joint committee in 1871. The 
provisions for punishment were as follows : 

In the case of disobedience to a subpoena this committee may 
invoke the aid of any court of the United States or any of the 
territories thereof, or of the District of Columbia, or of the 
District of Alaska, within the jurisdiction of which any inquiry 
may be carried on by said committee in requiring the attendance 
and testimony of witnesses and the production of books, papers 
and documents under the provisions of this resolution. And 
any such court within the jurisdiction of which the inquiry 
under this resolution is being carried on may, in case of con- 
tumacy or refusal to obey a subpoena issued to any person under 
authority of this resolution, issue an order requiring such per- 
son to appear before said committee and produce books and 
papers if so ordered and give evidence touching the matter in 
question, and any failure to obey such order of the court may be 
punished by such court as a contempt thereof. 

In addition the resolution provided for punishment accord- 
ing to the statutes. This mode of compelling testimony 
avoided the troublesome question whether the contumacious 
witness should be punished by the House or the Senate. 

(Similar provisions for punishment were adopted by an 
Act of Congress of July 20, 1916, which authorized a joint 

^ 45th Cong., 3d sess., Sen. Rep. no. 693, Ser. No. 1837. 

* 6ist Cong., 3d sess., H. J. Res. 103, 1910, 1911* See also Sencite Doc. 
no. 36, ^‘Investigation of Interior Department and Bureau of Forestry.” 
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canimittee of the Interstate Commerce Committee of the 
Senate and the House Committee on Interstate and Foreign 
Commerce to investigate the whole field of government con- 
trol of interstate and foreign commerce/ Again in 1924 
by Act of June 5, a joint committee was authorized to in- 
vestigate land grants to the Northern Pacific Railroad Com- 
pany and was given the same powers to compel the attend- 
ance of witnesses/ In this connection it is interesting to 
note that the powers of punishment granted to these com- 
mittees are similar to those of the Interstate Commerce Com- 
mission. 

Returning to our consideration of cases of compulsory 
investigation and punishment for contempt arising in either 
House of Congress, we find a more reasonable and careful 
interpretation of the power to punish for contempt in the 
case of W. Scott Smith which came up in the House in 1870. 
On June loth, 1870 Mr. Thomas Fitch of Nevada sub- 
mitted the following resolution: '' Resolved, That W. Scott 
Smith, the reporter of the New York Evening Post^ be 
brought to the bar of the House to show cause if he can, 
why he should not be expelled from the reporters' gallery 
for libellous statements reflecting upon the integrity of the 
members of this House." ^ Protest was made, on the adop- 
tion of this resolution, that it was not exactly right for a 
member of this House, without investigation, without refer- 
ence to a committee, or any report thereon, on his own state- 
ment, to get up in the House and insist that because he had 
been informed, and believed that this man had done wrong, 
he should be brought without investigation to the bar of the 
House. “Would it not be better to refer the matter to a 
committee first?" In answer to this objection reference 

^ 39 Stat. 387 (1916). 

Ms Stat 461, 462 (1924). 

Mist Cong., 2d sess., p. 4315. 

^‘Ihid., p. 4315. "" 
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was made to the precedent in the case of Houston and Duane, 
who were brought directly before the House and the Senate, 
respectively, without the intervention of a warrant. The 
resolution was adopted.^ 

After Smith was brought before the House, the above 
resolution was read and he was asked to make answer. He 
did, in writing,^ claiming his information came from official 
documents. He was asked where he had received the docu- 
ments, whereupon the Speaker ruled that it was not in order, 
to compel Smith to answer inquiries not within the purview 
of the order which brought him here.’’ ^ 

Several suggestions were made as to proper procedure after 
which the following resolution was offered and adopted: 
‘‘ Resolved, That the charges and resolution of expulsion 
against W. Scott Smith, the prisoner at the bar of this 
House, be referred to a select committee of five members, to 
be appointed by the Speaker, who shall have power to send 
for persons and papers and examine witnesses under oath, 
and may report at any time.” ^ 

The committee in its report ® exonerated the Congressmen 
who were held in suspicion of bribery by the newspaper 
articles. In considering the resolution for the expulsion of 
Mr. Smith from the reporters’ gallery, the committee said : 

The question of the legal rights and liabilities of conductors of 
the public press comes properly under consideration. The law 
on this subject has kept pace with the advance of free principles 
in other respects. A free press is the life of a free govern- 
ment. The representatives of the people are but their ser- 
vants and agents and it is of the highest importance that they 

^ 41st Cong., 2d sess., GlohCf p. 43'^6. 

2 Ibid., p. 4318. 

^ Ibid., p. 4320. 

^ Ibid., p. 4322. 

^ 41st Cong., 2d sess., House Report no. 104. 
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have means of information as to the conduct of their repre- 
sentatives upon all matters of public concern. In former times 
the publication of proceedings of judicial tribunals and parlia- 
mentary bodies were not privileged if they reflected injuriously 
upon private character, but the law is now settled that such re- 
ports are entirely privileged, provided they are fairly and hon- 
estly accurate. In a very recent case against the publisher of the 
London Times, the present Lord Chief Justice of England in 
delivering the judgment of the Court said, the law of libel has 
only gradually developed itself into a satisfactory form, for the 
liberty of a public writer to comment upon conduct and motives 
of public men has only recently been recognized. Comments on 
government, on ministers, and officers of state, on members of 
both Houses of Parliament, on judges and other public function- 
aries, are now made every day, which half a century ago, would 
have been the subject of ex officio information and would have 
brought down fine and imprisonment upon authors and pub- 
lishers. Yet who can doubt that the public are gainers by the 
change, and that though injustice often be done, and though 
public men may often have to smart under the keen sense of 
wrong inflicted by hostile criticism, the nation profits by public 
opinion thus freely brought to bear on the discharge of public 
duties ? 

The committee showed that the newspapers had a rather 
weak foundation for statements objected to, but it was their 
belief that a rule somewhat less strict than an action or 
prosecution for libel should be applied in this case and, while 
they felt that Smith had not been without fault, they were 

also of opinion that his fault is not of such a serious char- 
acter as to justify his expulsion from the gallery or even to 
warrant any formal resolution of censure’' and hence recom- 
mended that the resolution referred to them be laid on the 
table. 

One of the most important cases involving the power of the 
Senate to punish recusant witnesses was that of Z. L. White 
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and H. J. Ramsdell.^ This case is especially important in 
our study because it includes an extended discussion of the 
powers of the Senate in respect to its authority to continue 
imprisonment beyond the existing session, on the principle 
that the Senate is a continuing body, unlike the House of 
Representatives.^ 

On May 12, 1871 the following resolution was adopted: 
Resolved, 

That a select committee of five Senators be appointed by the 
Chair, who shall investigate how, and by whom, the treaty known 
as the Treaty of Washington and other recent proceedings of 
the Senate in executive session were made public, and that said 
committee have power to send for persons and papers.^ 

On May 16 this committee reported to the Senate that in 
its inquiry it had met with two recusant witnesses ; Mr. Z. L. 
White, a correspondent of the Netv York Tribune had some- 
how with the aid of his assistant, Mr. H. J. Ramsdell, ob- 
tained a copy of the proposed Treaty of Washington with 
Great Britain, which the Senate was considering in exec- 
utive session, and had transmitted it to the Tribune y where 
it was published. When White was asked by the committee 
where he had obtained this treaty or from whom, he refused 
to answer, claiming that on account of his professional 
honor, viz. whenever he received any items of news unless 
he had the permission of the gentlemen or person who fur- 
nished it to him, he considered it an honorable thing that he 
should not divulge the source of such news.’’ Ramsdell also 
refused to answer on those grounds. The committee, after 
consideration, were unanimously of the opinion that the 

^ 42d Cong., ist sess., Globe, p. 846. 

2 See Case of Hyatt, supra, ch. iii, pp. 161-167; and Woods, supra, 
ch. iii, pp. 180-184. 

® 42 Cong., 1st sess.. Globe, p. 846. 
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questions they refused to answer were pertinent and proper, 
and warned them that unless they did answer they would be 
subject to proceedings for contempt. They still refused to 
answer, so the committee reported the facts of their refusal 
to the Senate with recommendation that they be detained by 
the Sergeant at Arms until they made proper answers.^ A 
lengthy debate immediately ensued. In a preliminary state- 
ment, Mr. Carpenter, a member of the select committee, 
said : 

The power of the Senate in regard to such an investigation is 
twofold, first, The Senate may inquire how, when, and in what 
manner, and under what circumstances, and by whom, such pub- 
lication was made, for the purpose of dealing with any offending 
Senator, if any has offended, or with any officer of the Senate, 
who has been delinquent and, apart from the power of punish- 
ment, the Senate has the undoubted right, which is inherent in 
every legislative body, to investigate any matter or thing, which 
may call for legislation, to investigate the conduct of officers of 
any department of government, to determine whether any legis- 
lation be necessary to prevent similar misconduct in the future.^ 

With reference to the refusals of the witnesses to answer the 
questions of the committee, Mr. Carpenter said : 

By the common law a witness may refuse to answer any ques- 
tion in a judicial proceeding where his answer could criminate 
himself, and according to some authorities, where his answer 
would disgrace him and render him infamous. But in view of 
the importance of legislative investigations, and because the 
rights of individuals must yield when they conflict with the 
rights of the public, the act of Congress has provided that a 
witness called before a committee of either House of Congress 
shall not interpose this privilege, but that he shall answer any 
question, though the answer may tend to disgrace him or render 

^42d Cong., 1st sess., Globe, p. 847. 

* Ibid,, p. 850. 
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him infamous, the act providing however that such testimony 
shall not be used in any criminal proceeding against him. In 
other words the act of Congress deprives the witness in such a 
case of all the privileges secured to him by the common law and 
compels him to answer every pertinent question without regard 
to the effects of his answer upon his own reputation.^ 

So Mr. Carpenter held that the witnesses had no right to re- 
fuse to answer the questions of the committee. 

On the other hand it was said that this proceeding meant 
that unless the witnesses purged themselves before the Sen- 
ate, they would be held in contempt and punished for such. 
However, the opposition claimed the Senate did not have the 
power of punishing for contempt since the enactment of the 
statute ^ makes it an indictable offense for a witness to re- 
fuse to answer proper questions when put to him by the Sen- 
ate or one of its committees.'' If the Senate should punish 
for this contempt it would bar an indictment in the District 
Court, for the Constitution says in plain terms that no person 
shall be twice put in jeopardy for the same offense." 

The answer to this objection was : 

The statute referred to by the Senator from Ohio in words pro- 
vides that that trial and punishment provided for in the first 
section shall be “ in addition to the pains and penalties now ex- 
isting.” It is therefore apparent on the face of the statute that 
it was not the intention of that statute to take away from this 
body the power to do anything it could have done in such a case 
as this if that statute had not been passed.® 

The resolution was adopted and White was brought before 
the Senate and questioned. He still refused to answer the 
questions propounded to him by the committee as did Rams- 
dell. 

i42d Cong., 1st sess., Globe, p. 851. 

2 Act of 1857. See Appendix B, pp. 432-435. 

^42d Cong., 1st sess.. Globe, p. 853. ^ 
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Thereupon a resolution was offered, which would commit 
the witnesses to the jail of the District of Columbia until 
they had answered the questions of the committee, and 
which provided further that said committee shall be con- 
tinued during the recess following the present session, and 
are hereby authorized to sit during the recess, with all the 
powers conferred by the original resolution of the Senate 
under which said committee was appointed.” 

Immediately an extended debate followed as to the powers 
of the Senate to commit after the session expired. Some 
said there was no doubt that if the above motion prevailed, 
the effect of it would be to say to the witnesses that they 
shall be discharged from custody as soon as the session 
adjourns, which will be in a week or ten days. It is a 
familiar principle of parliamentary history that the power 
of a legislative body to commit expires wdth the session, and 
now for the first time we have a device tO' prolong that 
power.” 

Reference to English parliamentary practice was made by 
the opposition to the above motion and it was shown that 
the House of Commons did not have the right in any case 
to imprison a contumacious witness beyond the adjourn- 
ment. While the House of Lords did imprison a witness for 
contempt beyond the term of the legislative session this body 
was distinguished from the House of Lords in that the latter 
had perpetual existence as the highest court in England. 
But the Senate is not like the House of Lords as it does not 
have perpetual existence. Neither does it act like a court 
as does the House of Lords. Rather, it was pointed out, the 
Senate drew most of its precedent from the House of Com- 
mons. Moreover the opposition said there was no precedent 
in Congressional history for the exercise of such a power 
except in the case of Woods, ^ which was clearly illegal. 


^ See ch. iii, p. i8o. 
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On the Other hand it was contended that the power to 
punish for contempt existed as long as the contempt lasted, 
that is, until the witness answered the question put to him 
and hence Congress or the Senate could imprison the witness 
until he did answer and might appoint or prolong the exist- 
ence of a committee to hear that answer after it had ad- 
journed. The opposition to the motion admitted that the 
Senate could appoint a committee to sit during recess and 
take testimony but that this committee could not punish for 
contempt; only the Senate could do that on facts certified to 
it by the committee. 

After some further debate an amendment was offered to 
the last resolution providing for the discharge of the wit- 
nesses. There was immediate objection to this on the score 
that the 

Witnesses could not discharge themselves by a general statement 
such as they made. In other words the witnesses merely offered 
to declare on oath that they had not received the Treaty directly 
or indirectly from any Senator or an officer or employee of the 
Senate. To accept such a statement would be to leave to the 
witness the right of deciding the case. The duty of the witness 
is to furnish the facts upon which some other party, either the 
court or the jury as the case may be, shall render a verdict or a 
judgment. 

Those favoring the resolution claimed that inasmuch as 
the Senate could not punish the witnesses by imprisonment 
after the adjournment of the session, they might as well dis- 
charge them at once and in the meantime the Vice President 
could certify the facts of the contempt to the district attorney 
of the District of Columbia, where the case could be dis- 
posed of according to the statute of 1S57. They also made 
general protest to the exercise of the inquisitorial power of 
the Senate. For example, Mr. Sherman of Ohio, said: 
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This Senate chamber has no power in the Constitution or the 
laws, to hunt up, investigate, accuse and indict citizens of the 
United States, We may enforce our rules, even to the penalty 
of expulsion; but we have no right to indict accuse, and ar- 
raign any citizen of the United States and I believe that when 
these witnesses had disclosed sufficient to show that no Senator 
had violated the trust reposed in him by his position, that no 
officer had violated his duty, there the matter ought to have 
stopped.^ 

Still others said the Senate w^as a body created by a written 
constitution, having certain enumerated powers, hence un- 
like Parliament in England. The Constitution says nothing 
about contempt or punishing for contempt. In tlie case of 
impeachments, the Senate becomes a judicial body, and it is 
reasonable to infer that it may have the power to compel the 
attendance of witnesses, in short, the powers of a court. 
The Senate also has, by express terms of the Constitution, 
the power to expel a member. There again is an inquiry 
judicial in its nature and should the Senate on such occasions 
examine such witnesses and proceed as a court it may be 
inferred that it is so authorized by the Constitution. There 
is also a third power which the Senate possesses, judicial in 
character. It is to determine the election of its members. 

Beyond these it w^as claimed every power that the Senate 
undertakes to exercise on this subject is derived by inference. 
It does not stand on any text of the Constitution. It is a 
mere implication, and being adverse to the rights of the 
citizen, it must be construed strictly. Senator Sumner main- 
tained that the Senate does not possess the power by com- 
pulsory process to compel witnesses to testify in aid of legis- 
lation, as was once attempted in what was known as the 
Harper’s Ferry investigating case.” ^ 

> 42 Gong., 1st stss.f Globe, p, 902. 

^ See supra, ch.dii, pp. 161-167. 
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The following resolution was finally adopted: ‘‘ Resolved, 
That the Sergeant at Arms of the Senate be and hereby 
is, directed to discharge Z. L. White and H. J. Ramsdell, now 
held in custody by him under an order of the Senate, im- 
mediately upon the final adjournment of the present special 
session of the Senate/^ ^ 

An analysis of this case shows the Senators doubt of 
its power to hold a witness longer than the adjournment 
of its session. While it finally decided against such power 
and virtually repudiated the action of the House in the 
Woods case, yet it is significant that a resolution was offered 
in the Senate asking that the Judiciary Committee be in- 
structed to inquire into the powers of the Senate to imprison 
a witness refusing to answer a proper question, and especially 
whether imprisonment in such case could extend beyond the 
session of the Senate which ordered the imprisonment^ 
No action was taken on the resolution and from the Globe 
it is not apparent whether any further proceedings were con- 
ducted against the two recusant witnesses by the district 
attorney of the District of Columbia according to the statute 
of 1857. 

The same doubt that existed at the time of the adoption 
of the Constitution as to the powers of these committees of 
investigation, was still seen in the debates, and the exercise of 
power contemplated in the above case was declared unconsti- 
tutional, a denial of due process, based on mere inference and 
a star chamber proceeding. On the other hand the admission 
was freely made that such power was a denial of a person’s 
liberty, but such denial was necessary in the interests of the 
public welfare. It is significant that all of the first ten 
Amendments to the Constitution which place limitations on 
governmental power to deprive a citizen of his freedom were 

^ 42 d Cong., 1 st sess., Globes p. 929 . 

^Ibid., p. 929 . 
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not held applicable in proceedings of this sort. It is small 
wonder that certain legislators feared such a power, based 
on inference and not confined by constitutional limitations.’’ 

One member of the Senate put the problem very well : 

But here is a question between the consequences which come to 
an individual by maintaining what he calls his honor and the 
benefits which are to result to the public by adhering to a rule 
which has the binding force of law and is adopted for the inter- 
ests of the public. ... I think public justice should outweigh 
the feelings and privation of the individual, and he is under 
obligation to the public to yield his opinion to the demands of 
la-w.^ 

Accusations in the public press that certain members of 
Congress were possibly guilty of bribery in connection witli 
the construction of the Union Pacific Railroad and the 
organization of the Credit Mobilier naturally led to the de- 
mand for an investigation and hence a resolution was adopted 
by the House, providing for the appointment of a select com- 
mittee of five members, whose duty it sliall be to investigate 
and ascertain whether any member of this House was bribed 
by Oakes Ames, or any other person or corporation, in any 
manner touching his legislative duty.’’ ^ 

On January 6, 1873 ^ resolution was proposed in the 
House that the -committee appointed above be directed “ to 
continue such investigation, without secrecy as to either 
their past or future proceedings, and that the testimony 
hitherto taken be made public.” It seems that due to the 
many distorted reports of the testimony taken before the 
committee one John B. Alley, former Congressman, had 
had his life threatened. He had been reported as testifying 
to certain facts before the committee, when as a matter of 
fact, he had not yet appeared before the committee. In com- 

^ 42d Cong., 1st sess., Globe, pp. 920, 921. 

^ 42d Cong., 3d sess., Globe, p. 514- 
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menting on this resolution, Mr. Poland, chairman of the 
select committee, said that the committee had been advertised 
by the newspapers as adopting a course somewhat unusual, 
namely, taking testimony in secret and conducting their in- 
vestigation behind closed doors, when really not an instance 
in congressional proceedings had occurred where an investi- 
gation of this sort had been conducted in any other way. 
He stated that newspaper reporters had been excluded from 
the committee room but the committee had its official reporter 
present “ who wrote down everything that has been said by 
anybody and whenever we shall get through, that testimony 
shall be reported to this House to be made just as public as 
this House shall deem it proper to make it/' ^ Witnesses 
summoned before the committee have had the benefit of' 
counsel and right of cross-examining other witnesses and 
altogether the committee has pursued the ordinary and usual 
course in relation to investigations of this kind. 

Further, point was made that such conduct of investiga- 
tions was governed by the rules of the House, which rules 
were to a great extent those laid down in Jefferson's Manual ; 
hence this work was cited as follows : ‘‘The proceedings of a 
committee are not to be published as they are of no force 
till confirmed by the House." Of course this rule could be 
suspended and a new one adopted by the House and it was 
exactly this which was contemplated in the resolution above. 
The resolution was adopted and the rules suspended which 
action was not only a reversal of the unbroken practice in 
respect to congressional investigations since the formation 
of the government, but a departure from the settled and 
established principles of the common parliamentary law of 
England, as well as of this country, in regard to the ordinary 
proceedings of legislative committees.^ 

^ 42d Cong., 3rd sess., Globe, p. 514. , 

^ Ibid., p. SSS- 
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A second House committee (the Wilson Committee) was 
also appointed to investigate thoroughly the financial arrange- 
ments of the iCredit Mobilier and Union Pacific Railroad. 
Eventually both committees brought in reports condemning 
the practices of the Credit Mobilier, and the first committee 
(the Poland Committee) recommended the expulsion of two 
Congressmen as being guilty of bribery. This resolution 
was amended by a substitute which “ condemned the conduct 
of the Congressmen etc.” In the discussion of this report 
in the House an interesting question arose as to the power 
of the House to expel a member for offenses committed by 
such member long before his election thereto and not con- 
nected with such election. The majority seemed to think 
that the House did have such power. 

The Wilson Committee in its report, found persons con- 
nected with the Credit Mobilier holding bonds illegally and 
it suggested that an act be passed by Congress ordering the 
Attorney General of the United States to institute a suit in 
equity against the Union Pacific and the Credit Mobilier in 
order to eliminate financial dishonesty. 

In the course of the investigation made by this committee 
Joseph B. Stewart, a counsel for the Union Pacific R. R., 
refused to answer certain questions. The committee re- 
ported his refusal to the House, whereupon the Sergeant at 
Arms was ordered to take into custody the person of J. B. 
Stewart and produce him forthwith at the bar of the House.^ 
He was brought before the House and the Speaker asked 
him if he was now ready to answer the questions of the 
committee. In an eloquent speech over an hour in length,® 
which bored considerably certain members of the House, he 
persisted in his refusal to answer the questions of the com- 
mittee on the ground that so to do would violate confidences 
entrusted to him by his client. 

'42d Cong., gd Globe, p. 982. Proceedings of January 30, 1873. 

^Ibid. 
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However his refusal to answer was promptly voted a con- 
tempt of the House and after considerable debate, most of 
which dealt with the place of his confinement, the following 
resolution was passed : Resolved, 

That, in purging himself of the contempt for which Joseph B. 
Stewart is now in custody, the said Stewart shall be required to 
state forthwith, or as soon as the House shall be ready to hear 
him, whether he is now willing to appear before the committee of 
this House to whom he has hitherto declined to make answers, and 
make answers to the questions for the refusal to answer which 
he has been ordered into custody, and if he does answer that he 
is ready to appear before said committee and make answer, then 
the witness shall have the privilege to so appear and answer 
forthwith or as soon as the said committee can be convened, and 
that in the meantime the witness remain in custody; and in the 
event that said witness shall answer that he is not ready to ap- 
pear before said committee and make answer to the said ques- 
tions so refused to be answered, then that said witness be re- 
manded to the said custody for the continuance of such contempt, 
and that such custody shall continue until the said witness shall 
communicate to this House, through the Speaker, that he is 
ready to appear before the said committee and make such an- 
swers, or until the further order of the House in the premises.^ 

Here is another example where the House punished a 
contumacious witness by imprisonment regardless of the 
statute of 1857. In fact nothing was said about the statute 
during the debate nor did the Speaker make any move to 
certify the facts of the witness’s contumacy to the district 
attorney. Mr. Blaine, the Speaker, later regretted this say- 
ing in the case of Richard B. Irwin that the statute had not 

^ Note : Stewart was confined in a room in the Capitol rather than in 
the common jail of the District of Columbia, and apparently had a very 
good time, in fact he became the lion of the Capitol. See remark of 
Wm. Roberts, made in debate on Irwin’s case. 43d Cong., 2d sess., 
Record^ pp. 293-295. 
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been brought to his attention and that he had suffered criti- 
cism for not certifying the facts of contumacy to the district 
attorney, and that he regarded it as his duty to do so unless 
otherwise ordered by the Housed 

Stewart’s case is also of special interest here as he later 
brought suit against the Speaker, Mr. Janies G. Blaine, for 
false imprisonment.' The court, however, held that the 
House had power to commit for the alleged contempt and 
dismissed the suit. 

Part of the evidence taken by the Poland Committee con- 
tained matters affecting the Senate, hence a copy of the 
evidence taken by the committee was reported to the Senate 
by the Clerk of the House. The Senate then appointed a 
committee of five members tO’ investigate any charges con- 
tained in said evidence. Some three weeks after receiving 
the evidence this committee brought in a report recommend- 
ing the expulsion of Senator J. W. Patterson. The report 
was not acted upon during the session but later, in a special 
session, the report was ordered to be reprinted and the 
order of expulsion against Patterson dropped. 

Just at the close of the 42d Congress a charge was made 
that the Pacific Mail Steamship Company had procured a 
subsidy by corrupt means.® The House directed the Com- 
mittee on Ways and Means to investigate the charge, but in 
pursuing their investigation the committee were unable to 
secure the attendance of the agent of that company who 
advocated the passage of the measure in Washington and 
the investigation fell through. It appears that the committee 
could not find the witness. At the beginning of the 43d 
Congress, the committee again took up the investigation. A 
subpoena was sent out for Irwin, who was finally found. He 

^ See Record^ 43 Cong., 2d sess., pp. 295, 296. 

2 Stewart v. Blaine, i McArthur 453, explained infra, ch. vi, pp. 349-350. 

^43d Cong., 2d sess., Record, p. 62. 
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begged a few days’ respite before answering the subpoena, 
claiming that he was sick. The committee, however, sus- 
pected that he was trying tO' gain time in which to make a 
get-away and reported the facts to the House. A resolution 
was agreed to by the House directing the Speaker to issue 
his warrant directing the Sergeant at Arms to take into 
custody the body of R. B. Irwin, wherever to be found and 
to have the same brought forthwith before the House to 
answer for contempt of the authority of the House in thus 
failing and neglecting to appear before said committee. On 
December 21, the chairman of the committee, Mr. Dawes, 
reported a resolution directing that Irwin be discharged from 
the custody of the Sergeant at Arms as he had appeared and 
given satisfactory reasons for his delay in appearing. On 
the same day, however, Mr. Dawes reported another resolu- 
tion citing that the witness, Mr. Irwin, had refused to answer 
certain questions propounded by the committee and that it 
is necessary for the efficient prosecution of the inquiry that 
said questions should be answered, and that there is no suffi- 
cient reason why the witness should not answer the same, and 
that his refusal is in contempt of the House.” 

The House then debated a resolution providing for the 
appearance of Irwin before the Speaker to show cause why 
he should not be punished for contempt.^ Point was made 
in the debate that the House should proceed as the Act of 
1857 provided and that it had no further power than this in 
the premises. At this point the Speaker raised a question 
about his duty under the Statute of 1857, saying: 

The statute appears to be mandatory in imposing this duty. 
In the case of J. B. Stewart two years ago it was not done and 
there was some criticism in consequence. The attention of 
the Chair was not called to the precise language of the statute in 
that case until some time afterward. . . . The chair has brought 

143d Cong., 2d sess., Record, p. 178.^ 
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the matter to the attention of the House simply for the reason 
that in previous cases, it may have been overlooked or neglected. 
As he reads the statute, the duty seems to be mandatory upon 
him officially, and unless otherwise instructed by the House he 
will perform it.^ 

It was argued in the ensuing debate that the performance 
of the duty by the Speaker could in no way interfere with 
the action of the House thereafter, that although the witness 
might be indicted in a court of the District of Columbia, 
there would be no power on the part of any such court to 
take him out of the custody and control of the House of 
Representatives. 

Mr. B. F. Butler was most vehement in denying the power 
of Congress to punish for contempt saying that 

the Constitution has given the House certain powers and one is, 
the power of impeachment, and in the exercise of that power we 
have a right to all the incidental powers necessary to carry it 
out. We are, then, the grand inquest of the nation. Then we 
have the power of punishment for contempt, and can do all the 
other acts necessary to the ascertainment of the truth, but where 
in the Constitution do you find this new fangled mud machine, 
called an investigation in which no man’s character is safe, in 
which no rules of evidence prevail or are for a moment observed ? 
In the Committee on Ways and Means last session, such ques- 
tions as these were asked about myself ; Did you ever hear a 
rumor that he did so and so? Was there not some talk in the 
city about it? And there was some miserable newspaper talk 
that they could see my coattail going out of the committee room.® 

That this power of investigation was not granted in the 
Constitution, that parliamentary procedure and the common 
law of England did not apply to Congress, a body of enumer- 
ated powers, was also maintained. 

^ 43d Cong., 2d sess., Record, pp. 295-296. 

^Ibid., pp. 179, j8o. 
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On the other hand, Mr. Lawi^ence of Ohio said : 

Mr. Speaker, this is an important question, affecting the powers 
of this House, the rights of citizens, and the interests of the 
country. . . . Has this House, by the common parliamentary law, 
the power to punish for contempt? Now there are two classes 
of powers, those which are conferred by express provision of 
the Constitution and those which are incidental. No man doubts 
but each House of Parliament has power to punish for con- 
tempt. It is a power long’ exercised, declared by all writers on 
the British Constitution, and denied by no one. When our Con- 
stitution confers on Congress, as it does in the very first section 
of the first Article, all legislative powers therein granted, there 
is given to Congress the incidental power to ascertain every fact 
necessary to enable it to legislate intelligently on every sub- 
ject within its Constitutional jurisdiction. The power to punish 
for contempt is not an incident on an incident. It is only the 
necessary part of the one incidental power. That power has 
been exercised from the foundation of the government up to the 
present time, and it has never been doubted or denied until this 
day. . . . The Constitution in creating a House of Representa- 
tives intended to give it the same incidental powers within its 
jurisdiction as the House of Commons had in that country, from 
which we derive so much of our constitutional, parliamentary 
and other law.^ 

Summarizing then he claimed that the House had the power 
to punish for contempt and that its constitutional basis was 
found in that clause w^hich confers legislative power and is 
an incident of that power. 

With reference to that clause of the Constitution wdiich 
prohibits any person from being twice put in jeopardy of 
life or limb because of any offense, the argument was made 
that it had no reference to the exercise of common parliamen- 
tary power by the House of Representatives. It relates only 
to the administration of criminal justice, and to those crimes 

^ 42d Cong., 2d sess., Record, p. iSl. 
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which are classified by law as crimes, and which may be 
punished in the courts. 

The debate was concluded by a speech of Mr. Dawes who 
said : The House is under the Constitution, a grand in- 
quest, with power to govern itself in all matters pertaining 
to the just and fair exercise of its powers. The House has 
never stripped itself of the power, but has repeatedly 
punished for contempts of this power.’' It was further 
contended by Mr, Dawes that the Act of 1857 did not take 
away the common-law right of the House to punish. 

The resolution was adopted and on January 6 Mr. Irwin 
was arraigned at the bar of the House and questioned by the 
Speaker. He was asked if he was ready to answer the 
questions addressed to him by the committee. He replied, 
“ No,” and was then allowed to make a statement in which 
he contended that the questions asked him pertained to the 
character of his transactions with other persons not under 
the control of the House and such questions were not proper 
and were outside the jurisdiction of the House. A resolu- 
tion was then adopted after his continued refusal to answer, 
directing that Irwin be remanded to the custody of the 
Sergeant at Arms to abide the further order of the House, 
and to be taken before the Committee on Ways and Means 
should he declare himself ready to answer such questions as 
may be lawfully put to him, including those asked him by 
order of the House, and while he shall so remain in custody 
the Sergeant at Arms shall keep the "witness in his custody 
in the common jail of the District of Columbia.^ 

Some days later the Sergeant at Arms notified the Speal^er 
by letter that a writ of habeas corpus had been served on him 

^ Ibid., pp. 471, 472. Jan. 14, 1875. Note: There was an extended de^ 
bate in Irwin’s Case as to whether he should be imprisoned in the common 
jail of the District of Columbia or in a room in the Capitol. It was 
finally decided to put him in the common jail of the District of Columbia 
as was done in the case of Simonton and Wolcott. 
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directing him tO' produce the body of Irwin before Judge 
McArthur of the Supreme Court of the District of Columbia. 
There was some discussion in the House over this proceed- 
ing, some claiming it had never been done before, that what 
one court considered a contempt could not be reviewed by 
another court. Other members took a milder view and the 
Sergeant at Arms was ordered by a resolution of the House 
to appear in court with the prisoner. 

In considering the case Mr. Justice McArthur made a pre- 
liminary statement in which he admitted fully the right of 
either House of Congress to punish for 

all contempts which infringe upon the order, dignity, or purity 
of their legislation and for this purpose it is not denied but that 
they have the power of examination, of investigation, and of 
calling witnesses into their presence or before their committees 
and of administering oaths and putting inquiries and of punish- 
ing a refusal to answer.^ 

As to the effect of the statute of 1857, he held that it did 
not take away the power of Congress to punish for con- 
tempt. It was common he said for a person to be punished 
for a contempt and misdemeanor because of one and the 
same act. He cited Houston's case as precedent and said he 
thought this statute was mainly to add to the already existing 
inquisitorial power of Congress. While admitting the power 
of Congress in this respect he added : That it is entirely 
competent for any court of justice to inquire into the privilege 
of Congress, and that the doctrine that Congress is the sole 
judge of its own privileges can never be the rule in a court 
of justice and can never be sustained." ^ 

The attorney who appeared for the Sergeant at Arms in 

143d Cong., 2d sess., Record, p. 724. 

2 jjyid. Note : For complete report of court proceedings see Record, 
43d Cong., 2d sess., pp. 707-727. 
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this proceeding, (Mr. Shallabarger) made a long statement 
as to the constitntional powers of the House in contempt pro- 
ceedings and the effect of the issue of the writ of habeas 
corpus on them. He included in his argument the point that 
Congress derived the power to punish for contempts as an 
imiplied power from the Constitution. He cited many 
authorities including Cushing, Cooley, Kent, and the case of 
Anderson v. Dunn, in support of his arguments. In sum- 
marizing he said : 

We have now decided that by the authorities we have cited that 
the powers of the House of Representatives touching the 
privileges of the House are derived from the Constitution of 
the United States; that in the execution of these powers in as- 
sertion of the privileges of the House, the House acts and sits 
as a superior court ; that its decision upon questions of contempt 
are conclusive and final, as the judgment of any other Supreme 
Court and that such commitments for contempt may be, at the 
discretion of the House, either to the custody of the Sergeant at 
Arms or to the common jail; that the legal design and purpose 
of such commitments are not merely punishment, but also 
remedial, and in aid of its power to enforce the production of 
testimony.^ 

In discussing the effect of the statute of 1857 stated that 

inasmuch as the power of punishment for contempt by the House 
is a power based on the Constitution, it is wholly incompetent 
for the two Houses of Congress, to strip either House of any 
one of its constitutional prerogatives or privileges whether such 
prerogative or privilege be conferred on such House by express 
provision or by necessary implication. Upon the most obvious 
and self evident principle is it true that an implied power can no 
more be legislated away from either House than can an express 
power. 


143d Cong., 2d sess., Record, p. 725. 
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The writ was dismissed and Irwin was remanded to the 
custody of the Sergeant at Arms.^ At this juncture Irwin 
decided to answer the questions asked of him by the com- 
mittee, whereupon he was discharged from custody. 

This case is very important for it is the first one arising 
after the Statutes of 1857 were enacted, where a conflict 
of power developed between the courts and the common law 
power of Congress to punish for contempt. While the writ 
was dismissed, we note the court saying that it had power 
to review these proceedings and that the decision of the 
Houses of Congress in such cases was not final. This 
doctrine was directly antagonistic to the opinion in Anderson 
V. Dunn and foreshadows the decision in Kilbourn v. Thomp- 
son. If this ruling was correct, it meant that prisoners 
held under punishment by either House of Congress might 
gain their freedom through petitioning the courts for writ 
of habeas corpus, and even though the writ was dismissed, 
this power of the courts to review would act as a threat and 
check on the unconstitutional exercise of such powers of 
Congress. The fact that the House turned over the prisoner 
while protesting the proceedings shows their fear of this 
power of the courts. As we shall see later this power of the 
courts to review has acted as a very effective check on the 
exercise of the inherent or common law power of the Houses 
of Congress to punish for contempt in cases of witnesses 
refusing to testify and has virtually forced them to punish 
witnesses according to the statutes. 

The testimony and papers taken by the committee on Ways 
and Means were submitted to the House, which in turn re- 
ferred them to the (Committee on the Judiciary with instruc- 
tions to inquire what action should be taken by the House in 
reference to the members elect to the House, William S. 
King and John G. Schumaker, charged with complicity in 

"*■42(1 Cong., 2 d sQss,t Recordf p. 724 . 
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the alleged coirrupt use of money to procure the passage of 
an act providing for a subsidy in the China Mail service dur- 
ing the forty-second Congress and with giving false testi- 
mony thereto before the Committee oti Ways and Means. 

The Committee on the Judiciary, in its report to the House, 
recommended that the testimony of the Committee on Ways 
and Means be further considered by the House to the end 
that they make further action against King and Schumaker, 
and also that the Clerk of the House transmit to the United 
States District Attorney a copy of the evidence taken before 
the Ways and Means Committee. 

As to the jurisdiction of the House in cases of violations 
of law or offenses committed against a previous Congress^ 
the Committee said in its report : 

Your Committee are of the opinion that the House of Repre- 
sentatives has no authority to take jurisdiction of violations of 
law or offenses committed against a previous Congress. This 
is purely a legislative body, and entirely unsuited for the trial 
of crimes. The fifth section of the ist Article of the Consti- 
tution authorizes Each House to determine the rules of its 
proceedings, punish its members for disorderly behavior, and 
with the concurrence of two thirds, expel a member.’' This 
power is evidently given to enable each House to exercise its 
constitutional function of legislation unobstructed. It cannot 
vest in Congress a jurisdiction to try a member for an offense 
committed before his election; for such offense a member, like 
any other citizen, is amenable to the courts alone. The com- 
mittee referred to the case of Humphrey Marshall, Senator from 
Kentucky, who was charged with perjury, four years after the 
adoption of the Constitution. The Committee to whom his case 
was presented, reported against the jurisdiction of the Senate.^ 

The case of Hallet Kilboum should be considered one of 
the most important in this study as it directly led to the de- 

^ 44 ^ ^ong., 1st stss,, House Report no, 815. 
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cision of the Supreme Court of the United States in the case 
of Kilbourn v. Thompson.^ This decision placed a check 
rein on the Congressional power of investigation and ignored 
an imposing list of precedents. The favorable attitude of 
the court in Anderson v. Dunn was no longer visible and 
much of that decision was overruled. 

On January 24, 1876^ the House adopted the following 
preamble and resolution, after stating that the United States 
was a creditor of Jay Cook and Company, 

now in bankruptcy by order and decree of the District Court of 
the United States in and for Eastern Pennsylvania resulting 
from the improvident deposits made by the Secretary of the 
Navy of the United States, in the London branch of the said 
House of Jay Cook and Company . . . and whereas the courts 
are now powerless, by reason of said settlement, to aiford ade- 
quate redress to creditors. 

Resolved, That a special committee of five members of this 
House to be selected by the Speaker, be appointed to inquire into 
the nature and history of said Real Estate Pool and the 
character of said settlement, with the amount of property in- 
volved, in which Jay Cooke and Company were interested, and 
the amount paid or to be paid in settlement with power to send 
for persons and papers, and report to this House. 

The committee known as the Real Estate Pool and Jay 
Cooke Indebtedness Committee was appointed under the 
above resolution and on March 1 5 reported that it had issued a 
subpoena, duces tecum and served it on Kilbourn.^ It was 
a very broad subpoena, virtually demanding of Kilbourn that 
he produce all papers, documents, etc. which could or might 
afford any information or evidence relating to the said 
matters to be inquired into by said committee. Eulbourn 

^ See infra, ch. vi, pp. 350-355* 

2 44th Cong., I St sess., Record, p. 598. 

^ p. 1705. . , 
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had appeared before the committee but had refused to answer 
certain questions, claiming they were of a private nature. 
He was asked, for example, who the other members of the 
Real Estate Fool were, etc. He refused to answer all these 
''personal questions. ’’ The House adopted a resolution 
directing the Sergeant at Arms to take liim into custody and 
bring him to the bar of the House, to show cause why he 
should not be punished for contempt. The following ques- 
tion was put to him by the Speaker : 

Mr. Kilbourn, you are presented at the bar of the House, upon 
the order of the House, under arrest for an alleged breach of the 
privileges of the House in refusing to answer certain questions 
propounded to you by the committee of the House, which ques- 
tions that committee was authorized by the House to ask. It 
is my duty now by authority of the House, to ask you whether 
you are ready to answer those questions before the committee? 

Kilbourn requested that he have the aid of counsel in 
making his reply. A debate ensued as to whether Kilbourn 
was entitled to the aid of counsel and the consensus of 
opinion seemed to be that he had no such right. The dis- 
cussion on this point was interrupted by Kilbourn, requesting 
that he be allowed to make a written statement in reply, and 
withdrawing his request for counsel. This latter request 
was granted and Kilbourn made reply to the Speaker, still 
refusing to divulge the names of the persons interested with 
him in the Real Estate Pool, or answer other questions, say- 
ing that 

if the Committee has, or the House has, any well grounded 
reason to believe that the production of my private papers will 
promote any public business or remedy any public wrong, and 
if either the committee or the House will assert that to be 
true as a matter of fact, the House and all its committees shall 
have whatever is demanded, or if any private individual will 
make oath that the papers asked for will lead to the detection 
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©f any misgovernment or the exposure of wickedness in high 
places, they shall be open as day to your inspection. On the 
other hand, I cannot acknowledge the naked arbitrary right of 
the House to investigate private business in which nobody but 
me and my customers have any concern. 

Kilbourn further claimed that the revision of the statutes 
in 1873 ^ had transferred the power of trial and punishment 
in the case of refusal to obey a subpoena or to answer a 
proper question, to the criminal courts of the District. If 
the House is protesting against the settlement made by the 
trustees in bankruptcy, the bankruptcy court alone has the 
authority to furnish a remedy. 

The Speaker, after he had made his statement, then asked 
him the questions formerly addressed to him by the commit- 
tee. He still refused to answer, whereupon the House agreed 
to a resolution that he be considered in contempt, and the 
Sergeant at Arms was directed to put Kilbourn in the county 
jail under his custody. Shortly after Kilbourn was put in 
jail, the Speaker received a communication from H. H. Wells, 
U. S. Attorney for the District of Columbia, reciting that the 
Grand Jury had f ound an indictment against Kilbourn under 
provisions of the Act of 1857, and that a warrant had been 
issued to arrest and bring Kilbourn for trial before said 
court. The Sergeant at Arms then notified the Speaker that 
the warrant had been served and that he wanted to know 
what he should do. 

Mr. Glover, then chairman of the committee conducting 
the investigation, recommended in a proposed resolution that 
Kilbourn be kept in the custody of the Sergeant at Arms 
until he was willing to answer the questions of the com- 
mittee and that the Sergeant at Arms should not give up his 
custody to anyone. ^ 

^ See infra, ch. v, p. 326. 

2 44th Cong., 1st sess., p. 2008. • 
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Thereupon a long and able debate followed as to the gen- 
eral powers of the House to punish for contempt, as well as 
its power to hold Kilbourn in spite of the warrant of the 
court. It should be stated that the Speaker had previously 
certified the facts of Kilbourn's contempt as required by the 
statute, and the court had taken immediate action. 

The speech of Judge New of Indiana is one of the best 
found in congressional proceedings referring to the legis- 
lative power of investigation. He considered, in his speech, 
the charge of the witness, made in his statement in the House, 
that the questions asked of him were an interference with 
his private rights and a denial of his constitutional liberties, 
and that the investigation was made on no specific charges ; 
as follows: 

It cannot be said that there must be some foundation laid or 
showing made as to the materiality of the papers etc. called for. 
It is well settled that if any objection exists as to the form or 
substance of a subpoena duces tecum, such obligation is pre- 
sented and considered after the return of the subpoena. ... In 
the Credit Mobilier investigation, papers of all kinds, letters of 
the most private character, were examined. The books of one 
of the banking houses of this city, covering a period of over 
one year, were freely overhauled by and before the committee. 
The rights of the witness under the 4th Amendment of the Con- 
stitution are not invaded by the common parliamentary law and 
the law of Congress, nor by any action taken thereunder by the 
committee of the House. No unreasonable or any other kind 
of search or seizure of his papers is being attempted. He is 
asked to produce certain books and papers before the committee 
in answer to a subpoena duces tecum, . . . Can it be fairly 
claimed that to require the production of books and papers by 
subpoena duces tecum is a violation of his rights under the 
Constitution? If so, then it follows that a subpoena duces 
tecum should not issue in any case, that it is an unconstitutional 

^ 44th Cong., 1st sess., Record^ pp, 2008-2018. 
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process, and that fact has never been discovered until now. . . . 
The power of this House as to calling for and compelling the 
giving of testimony, whether oral or written, is much greater 
than that of the courts. The additional power is justified and 
predicated upon the grounds of public policy.^ 

A warning as to what the <iecision of the Supreme Court 
was to be is given in the speeches of Mr. Kasson of Iowa 
and Mr. Hoar of Massachusetts, who were not so sure of the 
power of the House in the premises as was Judge New. In 
discussing this case Mr. Kasson said : 

We have unquestioned jurisdiction over certain classes of sub- 
jects; those relating to frauds practiced by the House, those re- 
lating to corruption and attempts at corruption of its members. 
We have had frequent investigations upon those subjects, and 
there is no debate about our right to demand and exact from 
witnesses testimony relating to such matters. On the question 
of impeachments, the House has unquestioned jurisdiction, be- 
cause it is conferred by the Constitution, and we have the right 
to require testimony upon the grounds of impeachment within 
the range of our powers to impeach. We have the power of 
legislation, as in the preparation of a tariff bill ; and we may 
summon before us witnesses from all parts of the country to 
give information relating to these subjects of investigation. . . . 
But under what class of subjects pertaining to the clear juris- 
diction of the House does this inquiry come upon which the case 
before us is presented? Shall the House of Representatives 
take from the court its jurisdiction in a case of bankruptcy, be- 
cause of an alleged interest of the United States ? The court 
has, it is said, affirmed the settlement made by the assignee 
with this company or copartnership known as the Real Estate 
Pool.'" The court has the right to set aside that settlement for 
fraud, to set it aside for mistake, to reopen it on any ground that 
is within the privilege of the citizen or of the Government. The 
court has that power. It is pertinent to the jurisdiction of the 

144th Cong.,’ 1st sess., Record^ p. 200p. 
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House to proceed as a prosecuting attorney to find facts in a 
case where the United States has its agent, its prosecuting at- 
torney and its court, all of whom have proceeded and acted with- 
out any charge or irregularity. . . . This case has gone to the 
extremest verge to which I have known the power of the House 
extended in making inquiries as to matters before the courts ; 
and if you had not by former legislation given power to the 
assignee and the court to fully protect the interests of the 
United States I should be obliged to admit and assert that it 
was your duty to see what further legislation is demanded by 
making this investigation, and then enacting such legislation. 

But such he held was not the need in this case, as ample pro- 
vision had been made by legislation to take care of such pro- 
ceedings. 

But with the power as complete as it is, with no allegation of 
fraudulent settlement, with no allegation of misconduct on the 
part of the court, I submit it to the judgment of the House, that 
you are on this point using discretionary power probably vested 
in you with more danger to the rights and personal liberties of 
the citizen than probability of good to the United States.^ 

Also Mr. Hoar said, although he usually favored such 
investigations : 

I think myself that, before ordering this investigation originally, 
this House ought to have required a charge from some responsi- 
ble source, not of a crime against anyone, but of the probability 
that the investigation would reveal matters fit for the criminal 
jurisdiction, and the legislative remedies of the House. I think 
the House should have been more careful in limiting that ques- 
tion, which, although it has a perfect right to put it, still seems to 
trench somewhat on the constitutional provision which pro- 
tects the private papers of a citizen. More careful consideration 
should have been given to the grave question of constitutional 
liberty, which lies at the foundation of this particular inquiry.^ 

^ 44th Cong., 1st sess., Record, p. 2013. 

® lUd,, p. 2017. 
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The right of the House to retain Kilbourn. in custody, 
until he answered the questions of the committee, in spite of 
the warrant for his arrest and appearance before the District 
Court, was upheld in the debate without serious objection 
being raised. Eventually Mr. Glover's resolution was adopted 
and the Sergeant at Arms was directed not to give up cus- 
tody of the prisoner until so ordered by the House. 

A humorous turn was given the case of Kilbourn in the 
House when Mr. Glover on April 3, 18176 moved that the 
rules of the House be suspended so as to allow him to sub- 
mit and the House to agree to the preamble and resolution 
which stated that the prisoner had been enjoying the most 
sumptuous food, his meals are being sent to him twice 
daily from the capitol to the jail in a hack . . . and he 
is being furnished by his friends with the most sumptuous 
wines," therefore the resolution directed the Sergeant at 
Arms to contract with the jailor of the District to furnish 
to Kilbourn the same prison fare as is furnished tO' other 
prisoners in the jail." The House refused to suspend the 
rules and agree to the preamble and resolution. 

On April 12, the Speaker received another letter from the 
Sergeant at Arms this time notifying him that a writ of 
habeas corpus had been served on him, demanding that he 
bring the body of said Kilbourn before one of the justices 
of the Supreme Court of the District of Columbia. He 
asked the Speaker for instructions. The matter was referred 
to the Committee on the Judiciary with orders to report their 
opinion in three days. 

The committee reported in the form of a preamble and a 
resolution,^ the resolution directing that the Sergeant at 
Arms be directed to make a careful return of the writ, setting 
out the causes of the detention of said Kilbourn, and to retain 
the custody of his body and not to produce it before the said 

i44t1i Cong., 1 st sess., Record^ p. 2 ^ 83 . 
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judge or court without further order of this House. In 
offering the resolution of the committee Mr. Hurd said that 
first, 

the House possesses undisputed authority to authorize the ex- 
amination of witnesses, and to punish them if they refuse to 
answer questions lawfully propounded, or are otherwise guilty 
of contempt of the authority of the House. At nearly every 
session of Congress it has been necessary that witnesses should 
be examined on some question or other ; and in many sessions 
questions that have been propounded have been refused to be an- 
swered, so the authority to punish has been frequently exercised 
and under the authority of the Supreme Court (Anderson v. 
Dunn) has become so perfectly a part of the parliamentary law 
of these bodies that I do not think that anybody will dispute it. 

He claimed that the inquiries addressed to Kilbourn were 
pertinent as members of Congress might be involved in this 
real-estate pool. But the most important statement he made 
was the following : 

But whether these interrogatories were pertinent or not, the 
fact is that this House has solemnly adjudged that the witness is 
in contempt of the authority of the House, and when in the 
exercise of its unquestioned jurisdiction it has so declared, there 
is no power in the land which has the right to review its decision. 

Mr, Hurd insisted that the subject matter of the investigation 
was entirely within the jurisdiction of the House, and that 
its adjudication was final and conclusive over every other 
authority. 

The most important question in the debate became whether 
the House would deny to a citizen of the United States im- 
prisoned by its order, the right to a hearing before the courts 
on. a writ of habeas corpus. In support of the argument 
that the adjudication of the House was final and conclusive, 
and that no other authority could review its proceedings in 
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this respect, reference was made to many authorities on the 
subject as well as to previous cases. 

For example, Hurd on Habeas Corpus was cited as fol- 
lows : 

It is a rule essential to the efficient administration of justice that 
where a court is vested with jurisdiction over the subject matter 
upon which it assumes to act, and regularly obtains jurisdiction 
of the person, it becomes its right and duty to determine every 
question which may arise in the case without interference from 
any tribunal. The right of punishments for contempt by sum- 
mary conviction is inherent in all courts of justice and essential 
to their protection and existence. A commitment under such 
conviction is not subject to review in any other court, unless 
especially authorized by statute. It cannot be attacked under 
a writ of habeas corpus except for such defects as render the 
proceedings void. 

Blackstone was quoted as follows : 

All courts, by which I mean to include the two houses of Parlia- 
ment and the courts of Westminster Hall, can have no control 
in matters of contempt. The sole adjudication of contempt and 
the punishment thereof, belong exclusively and without inter- 
ference to each respective court. Infinite confusion and dis- 
order would follow if courts could, by writs of habeas corpus, 
examine and determine the contempt of others. 

The Passmore Williams case was also cited as an authority 
in support of this proposition.^ 

Moreover it was said in aid of this position that when upon 
a return of a writ of habeas corpus all the facts are disclosed, 
so that it may be brought to the knowledge of the court that 
it had no authority to issue the writ in the first place, or to 
discharge the prisoner, or to bail him, a return setting forth 
these facts is sufficient without the production of the body. 

^ Passmore Williams Case, 26 Penn. State 9. 
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Probably the strongest argument for the committee’s posi- 
tion was that made by Mr. Lawrence. In a very elaborate 
discussion he pointed out that the question before the House 
was whether the sentence pronounced and the decision already 
made by the House could be re-examined and annulled by the 
judge of a civil court. '' If this be so it must be confessed 
that every investigation ordered by the House is at the mercy 
of a single judge. If the House shall now surrender to 
any alien jurisdiction organized for other purposes its power 
to investigate and expose and legislate against corruption and 
fraud, and thus imperil every interest of the people, they 
may well stand the inquiry whether we have not grievously 
erred to their prejudice.” ^ In support of the resolution of 
the committee, he offered four propositions : 

1. The Plouse has power to institute investigations by 
committee and to summon and examine witnesses, . . . [This 
he proved by reference to parliamentary law and custom, by 
precedent, by reference to Blackstone’s iCommentaries vol. i, 
p. 163 . . . and claimed this was a legislative pow’er derived 
as an incident of the legislative authority, growing out of 
the rule alike of common and parliamentary law, that where 
a power is given this ex necessitate carries with it all the 
other incidental powers necessary and proper to make it 
effectual.] 

2. As an incident of this power, the House has authority 
to judge of contempts on the part of witnesses in refusing to 
testify, and to punish the same by imprisonment or censure. 
[Here he referred to the constitutional clause, '‘All legisla- 
tive powers herein granted etc.” and claimed we imported the 
municipal common law and lex consuetudo ParUamentari 
from England. The existence of a right, he said, was 
established by its repeated exercise.] 

3. The judgment of the House is final and conclusive—- 

144th Cong., 1st sess.. Record, p. 2491. 
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1st, as to its jurisdiction and 2 d, as to the right mode and 
expediency of exercising it by sentence of imprisonment. It 
follows from and as a consequence of this that no judicial 
court can inquire upon habeas corpus into the jurisdiction of 
the House to imprison during the existence of Congress. It 
is a sufficient answer to a writ of habeas corpus that the 
prisoner is held by the Sergeant at Arms and he is not re- 
quired to produce the body. 

In other words he claimed that a judicial court had no 
power on habeas corpus to revise sentence commitment, 
made by the House, either for want of jurisdiction, or in an 
erroneous exercise of authority. This argument was sup- 
ported by the contention that it must be so for reasons 
of public policy. '' Congress legislates for forty millions of 
people. A witness is summoned before a committee and 
while giving his testimony he applies for a writ of habeas 
corpus. Can a court inquire whether the subject of his 
testimony is one as to which the House has a right to in- 
quire ? Can legislation be arrested to await the pleasure of 
some judge in deciding on a habeas corpus? The power to 
examine witnesses is so transcendently important that it goes 
far beyond the power of courts. In the courts a witness 
cannot be compelled to give evidence that may criminate him- 
self and he is made the judge to decide if it will. But be- 
fore a committee of Congress even counsel can be compelled 
to disclose confidential communication of clients. Here the 
maxim applies; salus populi suprema lex, No' great hard- 
ship can result because the witness will always have it in his 
power to relieve himself by testifying.’^ He quoted Judge 
Story on this point who said : 

The argument of inconvenience has been pressed on us with 
great earnestness. But where the law is clear, this argument 
can be of no avail and it will probably be found that there are 
also serious inconveniences on the other side. , Wherever power 
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is lodged, it may be abused. But this forms no valid objection 
against its exercise. Confidence must be reposed somewhere. 

Mr. Lawrence believed that from the very nature and 
structure of our government the judicial courts cannot inter- 
fere. They administer judicial law; this is parliamentary 
law. A judicial court cannot review or reverse a legislative 
sentence, because a court cannot exercise legislative power, 
due to the necessity of preserving intact the powers and in- 
dependence of the coordinate branches of our general system. 
In fact, the independence of the House is so perfect, its 
jurisdiction so far beyond the courts, that a judicial court 
cannot summon a member as a witness. 

Mr. Lawrence further maintained that the witness Kil- 
bourn was not protected from the duty to produce books 
and papers required of him by any provision of the Amend- 
ments to the Constitution. 

When the question arises in court what is an “ unreasonable 
search ’’ the courts must decide it. When it arises as to a 
witness before this House or a committee, this House is the sole 
judge whether the proposed search is reasonable or not. . . . 
But the provisions relating to searches in the Amendment of the 
Constitution have no reference to the production of books and 
papers by witnesses before Congress. This provision is a 
restraint upon the powers of the courts. It has no application 
to Congress in exercising the power to examine witnesses or to 
require the production of papers, though of course its spirit and 
purpose should be generally regarded as a rule of parliamentary 
law applicable to the House. But the law is to be administered 
by the House and not under the direction of the judicial courts. 

4. The final argument of Mr. Lawrence was that the stat- 
ute of habeas corpus did not require the production of the 
body of the Sergeant at Arms, as this act could not deny any 
privilege granted to Congress by the Constitution. More- 
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over the act did not in express terms apply to imprisonment 
by ord^r of the House.^ 

A formidable opposition developed to the arguments stated 
above. Mr. Lynde, in opposing the resolution of the com- 
mittee, maintained that the precedents in Parliament where 
the House of Commons had refused to bring the body into 
court on a return of a writ of habeas corpus were very few, 
in fact the last one occurred in 1704.^ 

On the other hand for more than a hundred years, where the 
party has been under arrest by order of the House of Commons 
or the House of Lords for contempt, writs have been frequently 
issued from the courts, and the prisoners have been brought 
before the courts on those writs and in not a single instance 
has Parliament refused to allow the body to be brought before 
the courts on a writ of habeas corpus. There has been no 
instance in this country where a party has been arrested by 
order of any legislative body and the writ of habeas corpus has 
issued, where the legislature has refused to present the body in 
court. 

He referred to the case of Irwin where the House, while 
trying to maintain the position recommended by the Com- 
mittee in Kilbourn's case, yet adopted a resolution handing 
over the body of Irwin to the court. He cited the decision 
of Justice Denman in Stockdale v. Hansard ^ as supporting 
the view that the court even had a right to inquire into the 
privileges of the Houses of Parliament or determine whether 
the Parliament had jurisdiction over the subject matter. 

Whether this House is the sole judge of its privileges, whether 
this House can arbitrarily investigate and examine witnesses, 
commit for contempt, or imprison for any violation of the 

^ See Revised Stat, sec. 751-766. 

2 44th Cong., 1st sess., Record^ p. 2487. 

® Stockdale v, Hansard, 9 Adolphus & Ellis i. 
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orders of the House, without a possibility of the authority of 
this House being examined into, is a moot question. 

Again he said : 

There is an undoubted limitation upon the power of this House 
as to the character of the subject matter of the investigation sub- 
mitted to it, and the jurisdiction of this House over the subject 
matter and thereby over the man they hold, is a subject which 
under the law of the land can be properly inquired into by any 
court.^ 

Others of the opposition believed that the courts were the 
proper tribunals to pass upon these questions of personal 
liberty. The House does not deliberate upon questions of 
legal right with that coolness, with that sense of responsibil- 
ity, with that learning and investigation that the courts 
possess upon these questions. 

At any rate, the opposition said that the American people 
believed the writ too valuable to be trifled with and it would 
do no harm to make a full return of the writ to the court in a 
case where so much doubt existed. 

The House finally adopted the resolution of the Committee 
on the Judiciary as amended by Mr. Lynde as follows : Re- 
solved, 

That the Sergeant at Arms be, and hereby is, directed to make 
a careful return of the writ of habeas corpus, in the case of 
Hallet Kilbourn, that the prisoner is duly held by authority of 
the House of Representatives to answer in proceedings against 
him for contempt, and that the Sergeant at Arms take with him 
the body of said Kilbourn before said court when making such 
return as required by law. 

The vote was 165 to 75. 

^44th Cong., 1st sess., Record, p. 2520. 
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Kilboum appeared before the Hon. D. K. Cartter, Chief 
Justice of the ‘Supreme Court of the District of Columbia 
who handed down a decision on April 28, 1876, the substance 
of which held that by the acts of 1857 and 1862 and their 
revision in 1874, Congress had decided the way it would 
punish for contempt and had defined as well what consti- 
tuted a contempt. 

The power of punishment under the statute is not in extinguish- 
ment of the constitutional right of punishment for contempt, 
but in definition and expression of it. With the judgment of 
the House in contempt, its power to punish terminated and the 
punishment prescribed by law supervened. In pursuance of the 
authority and command of the law, the Speaker certified the 
offense to the District Attorney, and the grand jury found an 
indictment against the relator which brings his body within the 
jurisdiction of the court charged with trying the offense stated, 
to which tribunal I feel it my duty to deliver him for trial.^ 

This decision of Justice Cartter upheld the attitude of 
Justice MacArthur as stated in Irwin’s case, regarding the 
right of the courts to inquire into the privileges of Congress, 
but did not support the contention of the latter decision that 
Congress had the parliamentary or common law power to 
punish for contempt, in addition to the punishment according 
to the statutes. 

Kilbourn’s case was eventually carried to the Supreme 
Court where a most important dedsion was handed down by 
Justice Miller, upholding the power of the courts to review 
the power of the Houses of Congress to punish contumacious 
witnesses for refusing to testify. However this decision did 
not discuss the common law power of Congress to punish in 
these cases regardless of the .Statute of 1857 and subsequent 
amendments. This question was not settled until In re 

1 53d Cong., 2d sess., Senate Misc. Doc., vol. xii, p, 552. 
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Chapman in 1894/ It is fully discussed in another place in 
this study.^ 

Since Congress understood the decision of the Supreme 
Court in Anderson v. Dunn ® as sanctioning a wide range of 
inquiry, and as it had not been checked in its development of 
the power of investigation and its concomitant, the power to 
punish for contempts, until the decision in Kilbourn v. 
Thompson,^ it was only natural that both Houses of Con- 
gress should have built up a formidable array of cases and 
precedents supporting this power by 1876, the year of the 
Cartter decision. 

In the course of the investigations and contempt proceed- 
ings studied in this chapter we find both Houses denying the 
application to them of the first ten amendments to the Con- 
stitution, on the ground that these proceedings were not 

judicial '' or cases but legislative proceedings, whereas 
these amendments were expected to apply only to cases in the 
courts. Hence the personal rights of citizens were not pro- 
tected by the iConstitution from the excess of legislative or 
“ political zeal exhibited in many of these proceedings. 

That the legislative power of investigation ranged far and 
wide in the search for information cannot be denied; the 
personal right of freedom from unwarranted searches and 
seizures was often flagrantly abused.® Searches were often 
made into the private papers of third parties which could 
have only the remotest relation to the subject of the investi- 
gation.® Both Houses of Congress punished for contempt 

^ In re Chapman, 166 U. S. 668 (1897). 

2 See infra^ ch. vi, pp. 358-361. 

* Anderson v, Dunn, 6 Wheaton 204. 

* Kilbourn v. Thompson, 103 U. S. 168. 

® Case of investigation of the U. S. Bank, 1832, pp. 103-107; also see 
supra, pp. IIS-122, 123, 124, 158, 169, 176, 178, 212, 213, 214. 

6/M. 
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regardless of the Statutes of 1857 1873.^ General war- 

rants were issued by both Houses, arresting persons charged 
with contempt, without any oath to substantiate the facts.^ 

.The proceedings and debates studied furnish ample proof 
that Congress carried the exercise of its power tO' investigate 
and punish for contempts in some cases to extreme limits. 
In fact, in one case, a witness was actually threatened with 
violence unless he testified.^ In another case, the House 
sentenced a violator of its privileges to jail for a longer term 
than its session.^ 

It is true that a semblance of judicial form was maintained 
in contempt proceedings before both Houses ; for witnesses 
were sworn, the prisoner was allowed to plead in his own de- 
fense, and was usually given the right of counsel, but much 
of the testimony was ex parte, often innuendo and without 
basis in fact. Moreover, whenever the House concerned be- 
came especially incensed at the actions of a prisoner it could 
deny him the privilege of counsel. 

One must be impressed with the futility of many of these 
proceedings, which of ten lasted longer than a month, embody- 
ing a discussion of trivial matters which could have been 
settled by a common court in half a day. In fact, at times, 
those supporting the exercise O'f this power by Congress, 
admitted the great waste of legislative time and the general 
futility of these proceedings.® 

Much of the criticism of these trials ” for contempt be- 
fore the Houses of iCongress could have been evaded by 
simply certifying the facts of a witness’s contumacy to the 

^ See supra, Hyatt’s Case, ch. iii, pp. 161-167 ; Wolcott’s Case, ch. iii, 
pp. 154-160; Wooley’s Case, ch. iii, pp. 174-180; Case of Irwin, ch. iii, 
pp. 202-209. 

2 Note supra, pp. 38, 67, 68, 69, 78, 188, 189. 

3 Whitney’s Case, supra, ch. iii, pp. 123- 134. 

^ Case of Patrick Woods, supra, ch. iii, p. 180-184. 

® See Whitney’s Case, supra, ch. iii, pp. 123- 134. 
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district attorney, as provided for in the statutes ; moreover 
the conflict of power -which developed between the courts and 
Congress, such as is the case of Irwin and Kilbourn, could 
have been largely avoided. However the truth of the matter 
is that iCongress looked upon the statutes as having been 
enacted for the sole purpose of punishing a recalcitrant wit- 
ness after they had punished him to the limit of their com- 
mon law power which was, of course, by imprisonment to 
the end of the session of the particular House concerned. 

As to whether the Houses of Congress should have power 
to punish for contempt either by virtue of their common law 
right or according to the statutes, the affirmative plea was 
made that there was need for the exercise of such power; the 
public necessity for information was considered more im- 
portant than the inconvenience of the individual, and no 
doubt, this was a valid argument when applied to a “ legi- 
timate ” investigation, that is, where the investigating com- 
mittee adhered strictly to the subject matter of the investiga- 
tion, asking relevant questions and considering fair, unbiased 
testimony. 

That such was not always the case is seen in the reading 
of the debates studied in this chapter. The investigating 
committees of Congress often knew little about the subject 
matter to be investigated, and struck out blindly, hoping that 
by asking all sorts of questions and considering all kinds of 
evidence, something might be found material to the subject 
investigated. Yet in spite of the blunderbus character of 
many of these investigations, no one can deny that many of 
them muddled through to effective results. Investigations 
of minor administrative officials have nearly always been 
successful and have uncovered considerable graft and in- 
efficiency in government^ 

While it is not the purpose of this study to evaluate the 

^ For further di^ussion of this point see supra^ chs. ii, hi, passim. 
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political influence in these investigations, the debates show 
ample evidence of partisanship. The political influence 
certainly often determined the effectiveness of these investi- 
gations, in fact, may have been the predominant factor both 
in setting many of them up and in producing effective results.^ 

Our analysis of the leading cases of contempt occurring 
between 1827 and 1876 shows a constant tendency tO' widen 
this power of investigation. The three-headed development 
of this power noted in the previous chapter continued on 
unchecked until the decision in Kilbourn v. Thompson. 
While there was always a strong opposition to the exercise 
of the power of investigation by Congress, we note that 
where the power of compulsory investigation was used in 
connection with the enumerated privileges of Congress,^ 
which were often termed judicial ” investigations, much 
less complaint was made, than where the investigation was 
what might be termed a legislative one, that is, investiga- 
tions as tO' the administration of the law, or investigations 
for the purpose of securing information to aid in the making 
of legislation. 

Of the latter two, the power of punishment for contempt 
in investigations for the purpose of securing information 
was used less frequently than in cases of inquiry concerning 
the administration of the law. In fact, the question of the 
exercise of this power did not develop in the Senate until 
i860 in Hyatf s case.^ Many members of Congress who 
supported the exercise of the power of punishment for con- 
tempt in cases of inquiry by either House into the administra- 
tion of the law, opposed it concerning inquiries for informa- 
tion to aid in the making of legislation. 

1 For example, note investigation of President Jackson, discussed supra,. 
ch. iii, pp. 134-142. 

2 See supra^ ch, ii, pp. 93, 94, 96, 163, 164. 

® See supraf ch. iii, pp. 161-167. 
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The formidable mass of precedent established by 1876 
favoring the exercise of inquisitorial power shows, however, 
that this power was used indiscriminately; that the limits of 
inquiry were simply considered as being the limits of legis- 
lative power. 

The fact that not more protests were made to the exercise 
of this power, and that it was not until 1876 that a recalcitrant 
witness had the courage and money to carry an appeal to the 
United States Supreme Court, does not mean that the public 
always acquiesced in the proceedings. Witnesses were 
simply daunted by the power claimed by Congress in this re- 
spect and hesitated to oppose them. 

The wide development of the power to punish for con- 
tempts in cases of investigation by Congress, made it in- 
evitable that a decision would have to be made eventually, by 
the courts, on the question O'f the extent of this power and 
its bearing on the personal rights of citizens. The decision 
in Kilbourn v. Thompson was rather unsatisfactoiy though 
in that it did not come out into the open and state fully the 
limits of the Congressional power to punish for contempt. 
While this case is fully analyzed elsewhere, it might be noted 
here that the court refused in this decision to say whether 
Congress had the power to punish for contempt in the case 
of recalcitrant witnesses in ''legislative'' investigations for 
the purpose of acquiring information to aid in the enactment 
of legislation, although it denied that Congress had the 
" general " power of punishing for contempt, and implied 
that there were limits to this power. 



CHAPTER IV 


Congressional Practice Since 1876 

Shortly after the proceedings in the case of Kilbourn, 
the question arose in the House as to the extent of its power 
to compel the production of books, papers and telegrams 
through a subpoena duces tecum. On December 16, 1876, 
the Speaker laid before the House a telegraphic message from 
William R. Morrison o-f Illinois, chairman of the select com- 
mittee investigating affairs in Louisiana, informing the House 
that the efforts of the committee to obtain testimony had been 
resisted, and that the process of the House would be re- 
quired. Accompanying the message was a communication 
from William Orton, president of the Western Union Tele- 
graph Co., stating that the company had decided to instruct 
its employees not to produce before committees of either 
House, messages received or sent by representatives of either 
of the twO' parties, or at least not to produce such telegrams 
until after Congress should approve the subpoenas of the 
committee.^ 

The communication from Mr. Morrison was referred to 
the Committee on the Judiciary with instructions to report 
what action the House should take. 

On December 20,^ the Committee through Mr. William P. 
Lynde of Wisconsin, reported 

that the communication fails to inform the House of the names 
of the persons who refuse to produce papers and telegrams, or 

1 44th Cong., 2d sess., Record, p. 244. 

2 lUd., p. 325. 
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the circumstances under which the refusal was made. Ihe 
House has the power to compel the production of books, papers 
and telegrams mentioned in the investigation before the com- 
mittee, and any witness who shall refuse to produce such books 
or telegrams, when required, shall be brought before the bar 
of the House to answer for a violation of the privilege of the 
House. 

The Committee further reported a resolution providing for 
the summoning of witnesses, who refuse to obey subpoenas 
or those who intimidate witnesses, before the bar of the 
House to answer for a breach of privileges.^ 

This report caused an interesting debate as to the proper 
practice and rights and powers of the House in the case of 
compelling the production of papers. An amendment was 
immediately offered to the resolution of the Committee, 
which demanded that subpoenas issued by House committees 
commanding telegrams, books, papers and other documents, 
should describe them with such convenient particularity as 
may be, in order that they may be capable of identification, 
also if they could not be so named, due to the ignorance of 
the committees of names of parties to such telegrams, then 
any description, which will enable telegrams to be identified, 
shall be deemed sufficient.'^ 

In the ensuing debate the point was made that this amend- 
ment was offered to “ prevent a practice which has arisen in 
some places of issuing subpoenas which may be regarded as 
drag net subpoenas which may call on telegraph operators 
to bring before a committee the private telegrams of many 
other individuals, which may be irrelevant to the subject 
matter of the inquiry." On the other hand it was stated 
that a House committee of investigation is appointed because 
the House does not know the facts they seek to reach, and 
they should have authority to investigate so far as the public 
interest requires, and to use every legal means for the pur-- 
pose of promoting the public interest in that respect. 

^See Recor d f 44ih Cong., 26. sess., p. 325. 
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It was suggested that a distinction should be made between 
an investigation conducted by a committee of this House, 
and an investigation conducted before a legal tribunal. In 
the latter case, in a contest between parties litigant, the 
private papers of either party are not subject tO' production 
unless the party calling for them makes out such a prelimi- 
nary state of facts, as in the opinion of the judge, authorizes 
their production, because of their pertinency and relevancy 
to the subject matter in litigation between the parties. Those 
opposing the amendment said that was not the rule in an in- 
vestigation before the committee of a parliamentary body for 

such a committee has a broader, less restricted power, that it is 
indeed with respect to public matters, inquisitorial in its nature. 
To maintain that such a committee, engaged in an important 
public investigation, should be limited by the rule which applies 
in a court of law or equity, between parties litigant with refer- 
ence to private rights, would so hamper the power of investi- 
gation which this House possesses with reference to matters of 
public concernment as to render it almost nugatory. 

Reference was made in the debate to the rule as set forth 
by Cushing/ 

The order for the attendance of witnesses, or for the issuing of 
a Speaker’s warrant to summon them, may also require the 
production of books, papers and records. In the former case 
the order ought to be specific, and to describe the books, papers 
and records, to be produced with as much certainty as the nature 
of the case will admit of ; in the latter the order may be in such 
general terms (as for example, for such books and writings as 
shall be desired) as the order for issuing the warrant, but the 
warrant itself should be specific and certain as above mentioned. 
It does not appear to be necessary, however, that the name of 
the particular witness who is required to produce a paper or 
other document should be mentioned in the order or the war- 


1 Cushing, op, cit, sec. 936. 
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rant, provided, he be otherwise designated or may be ascertained 
with sufficient certainty. Thus the order may direct that the 
person or officer attend with the books, papers and records de- 
sired; as for example, a proper person from a banking house 
named with their bank books for a certain month ; or the proper 
officer with a specified paper from one of the public offices ; or a 
particular paper may be ordered to be laid before the House, 
without specifying by whom it is to be done. 

Other speakers who supported the exercise of the power 
questioned in this case, added that it had been the rule of the 
House of Representatives to examine the private banking 
accounts of various persons ; and notably those of i\ndrew 
Johnson during or before his impeachment trial.^ 

It was argued in the debate that the object of this inquiry 
instituted in New Orleans by the committee was the production 
of official papers of the returning board in one instance, and 
of the telegrams forwarded by certain officials of the govern- 
ment to the officials in New Orleans, in reference to the count 
of votes polled in that state. We desire the three committees 
now in the Southern States to get at the bottom facts in rela- 
tion to the recent elections in those states. This House, the 
Senate, and the country have a right to know all the facts 
necessary to a full knowledge of the subjects now being in- 
vestigated by our committees in South Carolina, Florida and 
Louisiana. The committees of this House are authorized 
to summon and compel the attendance of all persons, within the 
limits of the United States as witnesses, and to bring with them 
papers, records in the same manner as is practiced in courts of 
law.'’ ^ The House of Representatives possesses all the powers 
of jurisdiction, in a judicial way, which are recognized by the 
common parliamentary law. It has power to institute inquiries 
into all the grievances of the citizen which are remediable by 
legislative enactment, and into all abuses of power by persons 

^ 44th Cong., 2d sess., Record, p. 329. 

2 See Cushing, 0^.^ aY., sec. 634. 
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in office with a view to their removal or impeachment; it has 
the same power to investigate all such subjects, by the examina- 
tion of witnesses or otherwise as that practiced by grand juries.^ 

Would not a grand jury or a court of justice have the right 
to compel the production of telegraphic dispatches in the 
progress of its investigations? 

The opposition in this case protested this view, claiming 
that before the custodian of a private telegraphic dispatch 
should be required to produce it before this House, two 
things should be required: first, that the committee should 
determine in some way that there is reasonable cause to be- 
lieve that there are dispatches in the possession of some per- 
son that will be material to the matter under investigation; 
second, these dispatches should be so described by the com- 
mittee that they may be identified; ^‘the practice of calling 
for telegraphic dispatches in the gross, of calling for all the 
dispatches in a particular office, or calling for all the dis- 
patches sent out by a particular individual, without any refer- 
ence to the subject matter in them, is an unreasonable and 
improper practice/^ 

Finally a resolution offered by Mr. Knott of Kentucky, 
^ amending the resolutions of the Committee on the Judiciary 
was adopted by the House as follows : 

That there is nothing in the law rendering a communication 
transmitted by telegraph any more privileged than a communi- 
cation made orally or in any other manner whatever ; that this 
House has the power through its subpoenas, under the hand and 
seal of the Speaker, to require any person to appear before any 
committee to which it has given authority to examine witnesses 
and send for persons and papers, and bring with him such books 
and papers whether the paper be telegraphic messages or others 
which the committee may deem necessary to the investigation 
with which it may be charged. [The resolution further provided] 


^Cushing, op, cit, sec. 641. 
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that any witness refusing to obey such a subpoena should be 
brought to the bar of the House upon a report of the facts 
by the committee to answer for a contempt of the authority of 
the House and to be dealt with as the law under the facts may 
require.^ 

On December 2*1, 1876/ the Speaker laid before the House 
a telegram from the chairman of the committee communicat- 
ing the proceedings in the case of E. W. Barnes, manager of 
the Western Union Telegraph Company in New Orleans, 
a recusant witness. Under the authority given the com- 
mittee by the House to send for pei‘sons and papers, the 
committee had caused the following subpoena duces tectmi to 
be issued : 

By Authority of the House of Representatives 
of the United States of America. 

To John Thompson, Esq. 

Sergeant at Arms, or his Special Messenger ; 

You are hereby commanded to summon E. W. Barnes of the 
Western Union Telegraph Company at New Orleans to be and 
appear before the Louisiana Affairs Special Committee of the 
House of Representatives of the United States, of which 
William R. Morrison is chairman, and with all telegrams sent or 
received by Wm. Pitt Kellogg and [here are given the names of 
seven others] at the ofHce of the Western Union Telegraph Com- 
pany, New Orleans, from and after the 15th day of August, 
1876, in their chambers in the city of New Orleans at the St. 
Charles Hotel, and forthwith then and there to testify concern- 
ing matters of inquiry committed to said committee. Herein fail 
not and make return of this summons. Witness my hand and 
seal of the House of Representatives of the United States, at the 
city of Washington, this 13th day of December, 1876. 

Samuel Randall, Speaker. 

Attest; George M. Adams, Clerk, 

1 44th Cong., 2d sess., Record, p. 330. 

^ Ibid., p. 352. ^ 
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On this subpoena was indorsed, “ served personally with a copy 
at one and half o'clock, P. M. December 13, 1876." 

John G. Thompson, Sergeant at Ai*ms, 
by J. W. Polk, Special Messenger. 

On appearing before the committee the witness refused to 
produce the telegrams, acting under instructions of the 
officers of the company. The committee thereupon voted to 
communicate the refusal of the witness to the House. A 
resolution was offered in the House directing the issue of a 
warrant by the (Speaker summoning Barnes before the bar 
of the House to answer for his contempt. 

Some debate followed the introduction of this resolution, 
in which opposition was taken to the subpoena duces tecum 
issued by the committee in summoning Barnes to appear. 
Mr. 'George ‘McCrary of Iowa criticised it as too broad and 
general in its terms, authorizing too wide an inquiry into 
the private affairs of the citizen. He said : 

It is a scandal to the American name that such a demand should 
be made and be enforced by this House under the pains and 
penalties of imprisonment. Now if this be a proper proceeding, 
if this be allowable under the laws of the land, if this be within 
the proper jurisdiction of the House, then there is no security 
for the citizen in his private papers. The provision of the 
Constitution which declares that the right of the people to be 
secure in their persons, houses and effects against unreasonable 
searches and seizures shall not be violated" may be rendered 
nugatory and void by an investigating committee of this body. 

. . . There is no need of going to this extent ... if your com- 
mittee have good reason to believe that there are telegrams of 
importance that are material, let them name the persons who 
sent them and the persons who received them and the subject 
matter of them, or otherwise describe them so that they may be 
identified. Lay your foundation properly by making an inquiry 
as to their existence and materiality, but I beg of the House not 
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to assert the right to issue a drag net subpoena to bring before 
a committee of this House all the twenty five millions of dis- 
patches sent in this country, to be handed over to that committee 
in order that they may see if perchance something may not be 
found among the private correspondence of the American peo- 
ple pertinent to the inquiry they are making.^ 

The answer was made that the House had already refused 
to lay down a procrustean rule as to the terms to be employed 
in framing a subpoena duces tecum? It was suggested that^ 
if the subpoena were limited to the terms described above,, 
it should command the witness to produce only such com- 
munications as bear upon the subject matter under investiga- 
tion. The witness might appear and say, ^ Oh, I have the 
dispatches,' just as this witness says, ^ but whether they 
relate to the subject under dispute I do not know, I have 
not read them.’ And he will never read them and you 
cannot make him do it. Or he may say, ^ I have got the 
dispatches and have read them, but in my judgment they 
do not relate to the subject.’ There you make the witness 
the judge of the relevancy of the testimony that the com- 
mittee is commanded by the order of this House to procure 
for the enlightenment of its judgment. Do the lawyers upon 
the other side contend that the investigation should be thus 
trammeled, and that the object of any investigation, however 
important, may be defeated by evasions and subterfuges such 
as these? This very case is ample justification of the wis- 
dom of the House in refusing to define the precise terms in 
which a subpoena duces tecum should be couched.” ^ The 
resolution was adopted. 

Barnes appeared before the House on January 3, 1877, 

1 44th Cong., 2d sess., Record, p. 352. 

2 See supra, pp. 125, 126, 177, 178, 21 1, 214, 222. 

? 44th Cong., 2d sess., p. 358. 
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and his counsel requested delay for him until they could 
confer with him. The House agreed to the petition. He 
again appeared bef ore the House accompanied by his counsel 
two days later. He was asked what excuse he had to offer 
for his contempt and he replied that he would like to make 
answer in writing under oath, as the precedent set in Kil- 
bourn’s case forbade his being heard by counsel. He was 
given leave to answer in such form, the Speaker observing 
that his statement should be under oath. During the pro- 
ceedings, the report of the select committee and the answer 
of the witness to the House were referred to the Committee 
on the Judiciary to examine and report what action should 
be taken by the House, ^ 

The Committee reported on January 1*2, 1877, recom- 
mending three resolutions which required that Barnes pro- 
duce the telegrams mentioned in the subpoena, that he be 
brought before the House and asked whether he was willing 
to go before the committee and produce such telegrams, and 
if he answered that he was, that he be discharged from 
custody. 

The Committee took the position that telegraphic messages 
were not privileged, that a telegraphic message was not differ-: 
ent from an oral or written message. Henisler v. Freed- 
man,^ and State v. Litchfield,® were referred to in support 
of this position. As to the argument of the witness that 
the subpoena was a general warrant and within the prohibi- 
tion of the Fourth Amendment to the Constitution, the 
Committee said “without describing the history of abuses of 
executive power as seen in general warrants, and which led 
to the adoption of the Fourth Amendment to the Federal 
Constitution, that in the hundreds of cases where subpoena 

^ 44th Cong., 2d sess., Record, p. 358. 

® 2 Parsons Select Cases, p. 274, 

* Maine v. Litchfield, 58 Maine 267. 
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duces tecum has been resorted to in British Parliament, 
English courts, Congress and Legislatures of the States, the 
similarity which the witness supposes to exist between that 
writ and general warrants condemned by the Constitutional 
provision cited by him has never been detected/’ In other 
words, the Committee took the position that the provisions 
of the 4th Amendment to the Constitution condemning 
general warrants had no application here as the subpoena 
issued in this case was not the kind of a warrant this amend- 
ment was intended to inhibit. 

As to the objection that the papers named were not men- 
tioned with sufficient particularity, the report read that the 
law and practice were quite settled on that point as follows : 

The papers are required to be stated or specified with only that 
degree of certainty which is practicable, considering all the cir- 
cumstances of the case, so that the witness may be able to know 
what is wanted of him, and to have the papers on the trial, so 
that they can be used if the court shall then determine that they 
are competent and relevant evidence. Though the writ may 
in effect demand a search for the messages, it is the duty of the 
witness to make reasonable search for the papers and documents 
if in his possession. 

The contention that the law of Louisiana in relation to 
telegraphic messages making them confidential, prevented the 
witness from disclosing the message, was treated as follows 
in the report. 

It has never been questioned that the House of Representatives 
has the power inherent under the Constitution, from the very 
nature of its organization, to institute any investigation which in 
its judgment may be necessary to the proper discharge of its 
functions, that in such investigations it has the power to examine 
witnesses and require the production of any paper that may be 
necessary to render the same effectual, and. that its jurisdiction 
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in that regard is coextensive with the limits of the United States, 
including Louisiana. It is, furthermore certain, that it may, in 
the exercise of these powers, act through a committee regularly 
appointed and authorized for that purpose. Those principles 
are so universally understood and admitted that it requires 
neither argument nor authority for their illustration. It follows 
therefore, that the law of any state which might directly or by 
implication, undertake to abridge the exercise of any of these 
powers of the House would be in derogation of its constitutional 
provisions and to that extent absolutely void.^ 

The witness finally agreed to produce the messages as 
demanded by the subpoena and he was allowed to go to New 
Orleans where he produced the messages, and was discharged 
from the custody of the Sergeant at Arms.^ 

The select committee had further trouble with recusant 
witnesses before its work was completed. William O'rton, 
the President of the Western Union Telegraph Company, 
failed to respond to subpoena duces tecum of the committee, 
which refusal was certified to the House.® Mr. Orton sent 
a message to the House in which he alleged sickness as the 
reason for not attending the committee and claiming that 
the messages wanted were not in his possession. Events 
later proved that his statements were correct and the House 
discharged him from the custody in which he had been 
placed as a result of his refusal to reply to the committee. 

Before the committee finished its investigation in Louis- 
iana, however, it was to have trouble with the State Can- 
vassing Board. On January 9, 1877, House was in- 
formed by the chairman of its select committee in Louisiana 
that the members of the State Canvassing Board had refused 
to obey their subpoena, claiming that the papers wanted, 

1 44th Cong., 2d sess., Record, p. 604, 

® Ibid., p. 1154. 

3 Ibid., pp. S14, 515. 
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were, '' a part of the records of the returning officers of 
elections for the State of Louisiana and are in possession of 
the returning officers in their official capacity,’^ and sub- 
mitted that 

the board of returning officers of election for the State of 
Louisiana is a body created by the laws of the State, with 
specific and well defined duties, partly ministerial and partly 
quasi-judicial, that their action under the law of their creation 
is final to the extent provided by law and is not subject to 
review by any State or National tribunal. 

This case was also turned over to the House Committee 
on the Judiciary and on January i6, 1877 it made a report 
recommending that a resolution be adopted by the House 
directing the Speaker to issue his warrant to bring the 
members of the Board before the House to answer for a 
contempt of its authority and breach of its privileges. 

In its report the Committee cited the Constitution of the 
United .States, Art. II, sec. i, ‘‘ Each State shall appoint, in 
such manner as the legislature thereof may direct, a number 
of electors equal to the whole number of Senators and Repre- 
sentatives to which the .State may be entitled in Congress 
and claimed that Congress had the right to inquire whether 
the persons claiming to be electors had been properly chosen, 
and that the power to legislate on this subject rested in Con- 
gress alone. Charges of fraud had been made against this 
returning board and the witnesses were subpoenaed to appear 
to testify in regard to the charges.^ 

The Committee further claimed that these papers were 
public in their nature and that every American citizen was 
interested in them. 

Your committee do not recognize the rights of any citizen or 
144th Cong., 2 d sess., Record, p. 668 . 
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officer, whether Federal or State, to defeat an investigation of 
either House, which may involve the existence of the Govern- 
ment, by refusing to appear and testify. If a state officer can be 
compelled to appear before a committee of this House appointed 
to investigate a question involving the existence of the Govern- 
ment, then it is for the House to determine when that power shall 
be exercised. 

There was considerable debate following the report of this 
Committee. Those opposing the report of the Committee 
claimed that the appointment of electors was a state function, 
and that to inquire into it was an invasion of state sov- 
ereignty. The records of a State might not be thus taken 
by authority of Congress for they said : 

There is no paper, and no record, that are no archives, there is 
no officer in the whole United States, not subject to the con- 
trol of a committee of this House of Representatives. These 
resolutions propose not merely to arrest a private citizen of the 
United States and bring him before the bar of the House as a 
prisoner, but to take also a portion of the officers of the state 
government of Louisiana and bring them as prisoners to our bar 
to answer for contempt. ... If you can take one state paper, 
you can take another state paper, if you can take one state offi- 
cer, you can take another state officer, you may plunder the 
archives of my state or the adjoining state of Missouri, and 
bring them here to Washington to abide the action of this House 
upon them as a part of the report of your committee. 

It was further asked : 

What is the object of the production of these papers ? It is not 
to enlighten Congress with a view to legislation. It is not to 
enlighten this House and enable us to determine whether it is 
expedient to submit to the people an amendment to the Consti- 
tution. The investigation does not relate to any act or duty 
to be performed by the House or Congress. 
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But it is said, 

to ascertain how the vote of the State of Louisiana has been cast 
for electors for President and Vice President, and with a pur- 
pose that the two Houses of Congress may decide if the electors 
were duly appointed and authorized to cast their votes as they 
did for Rutherford B. Hayes for President. 

The opposition to the resolution, how’-ever, denied that the 
House had any power to go into that question for the pur- 
pose indicated. The question, who were the duly appointed 
electors for President and Vice President for the State of 
Louisiana was, they held, by law intrusted to the State Board 
of Canvassers and their determination is final and conclusive.^ 

At the close of the debate the resolution was adopted. 
Those members of the canvassing board mentioned in the 
resolution were brought before the House and questioned.^ 
They were allowed to make answers by a written statement 
in w^'hich they claimed that the laws of Louisiana were the 
authority for their appointment, that public records and 
documents of the government were not to be wrested from 
sworn aistody by a subpoena, that to have surrendered the 
documents to the committee would have involved a violation 
of the sworn duties of the respondents ; finally that the papers 
demanded had been deposited with the Secretary of State 
of Louisiana. 

This statement was signed by the witnesses, but not sworn 
to. The Speaker said that the practice of the House had 
varied, but it had tended in the direction of requiring the 
oath. The point was waived, and the House adopted two 
resolutions ® holding the witnesses in contempt and ordering 
them to be held in custody of the Sergeant at Arms until the 

^ 44th Cong., 2d sess., Record^ p. 677. 

® Ibid., p. 1065. 

® Ibid.j p, 1065. ^ 
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further order of the House. They were also ordered to 
appear before the committee and produce the desired papers. 
In other words, they were to be kept in custody until they 
did produce the papers wanted by the committee. 

Oil March 2, after a month’s imprisonment, the following 
preamble and resolution were agreed to by the House : 

Whereas, all the investigations which have been directed by this 
House have been virtually closed, and no testimony can be 
taken by reason of the near adjournment of the House, and the 
further imprisonment of witnesses in contempt of the authority 
of this House can not conduce to the truth sought by said in- 
vestigations, Resolved, That the Sergeant at Arms be directed 
to discharge this day all persons held by him under order of 
this House for contempt of its authority.^ 

A study of the above cases of recusant witnesses in the 
Louisiana investigation shows a wide extension in the power 
of the House to coerce testimony. It was held in these cases 
that although a subpoena deices tecum was broad and gen- 
eral in its terms, yet it was within the power of the House 
and its committees to issue such, where the subject matter 
could not be defined with any more particularity and that the 
issue of such subpoena was not restricted by the Fourth 
Amendment to the Constitution because the provisions O'f 
this amendment were not intended to apply tO’ the issue of 
such process. In the course of its proceedings in these cases 
the House imprisoned the members of a State Canvassing 
Board for contempt in refusing to obey a subpoena duces 
tecum for the production of papers relating to the election 
of presidential electors and claimed moreover that where a 
state law indirectly or by implication, undertakes to abridge 
the exercise oi the powers of investigation of the House, it 
is in derogation of constitutional functions and to that ex- 


^ 44th Cong., 2d sess., Record^ p. 2143. 
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tent absolutely void/' So that once more we note the House 
justifying the exercise of wide powers of investigation and 
exercising its common-law power to punish witnesses for 
refusing to testify or to produce papers, regardless of the 
statute of 1857, although objected to by many members of 
the House as in utter denial of the personal rights and 
liberties of the citizen and contrary to several amendments 
of the Constitution. 

Discussion as to the rules which should govern the ad- 
mission of evidence before a legislative committee of inves- 
tigation occurred in the investigation charges against L. F. 
Grover, a Senator from Oregon. On March 9, 1877^ 
Grover presented a resolution to the Senate which men- 
tioned the fact that certain charges had been made against 
him and he desired that they be referred to the Committee on 
Privileges and Elections “ who shall thoroughly investigate 
and report on the foregoing charges, with power to send for 
persons and papers." 

This resolution was amended in the debate in the Senate 
so as to direct the Committee on Privileges and Elections 

to appoint from its members a subcommittee of three, who shall 
take testimony relating to the matters referred to in said resolu- 
tion and report to the full committee on the first Monday in 
December next and for such purpose such committee shall have 
power to sit in vacation; and if they deem it expedient, go to 
the State of Oregon; and such committee shall have power to 
employ a clerk, stenographer and Sergeant at Arms, and shall 
have all the powers of the General committee to administer 
oaths and send for persons and papers, and all the expenses of 
such committee, not exceeding $10,000 shall be paid out of the 
contingent fund of the Senate, upon vouchers to be approved 
by the chairman of such committee. 

On June 15, 1878, the Committee submitted a report with 
1 45th Cong,, Special session, p. 31. 
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a recommendation tliat the Committee be discharged, the 
evidence not, in their opinion, sustaining the charge.^ How- 
ever a member of the Committee, Mr. Saulsbury of Dela- 
ware, in views filed by him as part of the report, criticized 
the method of procedure of the Committee. He said in part : 

The undersigned, as a member of the subcommittee charged 
with the duty of making the investigations required by the first 
mentioned resolution, begs leave to respectfully submit his own 
conclusions from evidence taken. 

An examination of the testimony will show that the widest 
latitude was given to the investigation by the subcommittee. 
Witnesses were not restricted to matters within their own know- 
ledge, but were allowed to testify as to their own beliefs and 
suspicions, unsupported by any facts, and to narrate hearsay 
evidence of no higher character than the fugitive rumors which 
are infrequently current on the streets of a state capitol preced- 
ing the election of a United States Senator. 

It may be at times impossible for a legislative committee to 
apply to an investigation with which it is charged, the rules which 
govern the admissibility of evidence in courts of justice, but the 
undersigned must be allowed to express his conviction that in an 
investigation into the truth of the allegations affecting the 
personal honor of a member of the Senate, as well as his 
right to a seat in the body, no such wide departure should be 
allowed in the admission of testimony as the evidence in this 
case will show was permitted. While Senator Grover can have 
no cause to regret the latitude that was given the inquiry into 
matters alleged against him, or the regularity of his election, by 
reason of anything elicited against him or those to whom he owes 
his election to the Senate, it ought not to be allowed to become 
a precedent to govern similar investigations in the future. 

The undersigned objected at the very outset to the latitude 
given in the investigation to the examination of witnesses which 
is usually allowed in investigations by legislative committees, and 
insisted on an observance as far as possible of the rules which 

1 45th Cong., 2d sess., Senate Rep, no, 540. 
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obtain in courts of justice in that regard. Had his sug- 
gestion been adopted in practice, the testimony in this case would 
have been compressed into a very narrow compass and would 
have excluded a large mass of irrelevant testimony taken by the 
subcommittee. 

The question arose in 1878 whether a Senate investigating 
committee could force a contumacious witness to testify or 
imprison him, when the Senate was not in session. Senator 
Mathews on June 5, 1878 asked through a resolution he 
submitted that a committee of seven Senators be appointed 
to inquire into certain charges against him and have power 
to send for persons and papers, to employ a derk and a 
stenographer and have leave to sit during recess.^ Soon 
after the committee began its investigation, Congress ad- 
journed, (June 20, 1878). The committee called a Mr. 
Anderson, a most important witness, to testify. He asked 
to be represented by counsel, which request was denied by the 
committee. He then refused to answer any questions for 
the committee and they decided that in the absence of the 
Senate, they had no power to punish the witness for con- 
tempt in refusing to answer their questions. 

This decision of the committee simply held that a com- 
mittee of the Senate has no right to imprison a contumadous 
witness for contempt and is in line with the long established 
precedent of both Houses of Congress. There is no such 
thing as contempt of a committee, it is rather contempt of 
the House which appointed the committee and the procedure 
has always been for a committee defied by a witness to re- 
port the facts of the witness's contumacy to the House 
v^hich appointed it, which could then summon the witness 
before its bar to answer for his contumacy and in case he 
persisted in his refusal to answer the questions of the com- 
mittee, punish him for his contempt. 

1 45tb Cong., 2d sess., i?^corcf, p. 4119. 
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If Congress has adjourned as in this case, then committees 
of either House can only wait until the next session for 
certification of the facts of the witness's contumacy. While 
the iSenate is a continuing body no distinction has ever been 
made between it and the House in this respect. This of 
course means that committees of either House of Congress 
can be handicapped for some time in securing testimony. 

The question naturally arises in this connection, why 
couldn't a Congressional committee direct a federal marshal 
to keep a contumacious witness in custody until the House 
appointing it convenes again and takes action. It has never 
been done. In several Congressional investigations pro- 
vision was made by joint resolution oi both Houses or by 
special act for joint committees to report all refusals to attend 
or answer questions to the federal courts which could order 
the contumacious witness to answer and, in case of refusal, 
punish him for contempt of court.^ However this was 
probably done to avoid the difficulties which joint committees 
of Congress and the two Houses of Congress had experienced 
in punishing contumacious witnesses in the usual manner.^ 
Inasmuch as refusal to testify before a Congressional com- 
mittee has been made a misdemeanor by the revised statutes 
there seems to be nO' reason why the Houses of Congress can 
not authorize their investigating committees to report the 
facts of contumacy to the federal courts which could order 
the contumacious witness to testify or punish him for con- 
tempt of court. The only question of doubt as to this pro- 
cedure is that the statutes also provide that the facts con- 
cerning the contumacy of a witness should be reported to 
the Speaker of the House of Representatives or the President 
of the Senate as the case may be, whose duty it then is to 

1 See supra j ch. iii, pp. 184-188. 

^ Ibid., pp. 184-186. 
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report such contumacy to the district attorney of the District 
of Columbia. ^ 

On February 22, 1879, Mr. William M. Springer of 
Illinois, from the Committee on Expenditures in the State 
Department, made a report to the House with reference to 
the contumacy of 'George F. Seward. The report stated that 
the Committee had been empowered by resolution of the 
House to investigate the affairs of the State Department, 
past and present, with power to send for persons and papers ; 
that a memorial had been referred to the Committee pre- 
ferring charges of misconduct in office against George F. 
Seward, late Consul General at China and at this time, 
Minister to China, The Committee had failed to obtain 
certain books and papers and had then issued a subpoena 
duces tecum, commanding him to appear before the com- 
mittee and produce, all books, blotters, cashbooks, journ- 
als, and ledgers kept and used in the office of consul-general 
at Shanghai, China,'’ and to testify touching matters of 
inquiry to said committee. 

The report then showed that Seward appeared before the 
Committee and answered the inquiry of the Committee as to 
his willingness to produce the books, by submitting an argu- 
ment by his counsel questioning the authority of the House 
to compel their production. 

The Committee then adopted a set of resolutions citing 
that the books were public, not private, that they were 
necessary to the inquiry, that Seward had possession of them 
and illegally deprived the Committee of their use and finally 
that if ‘he failed to produce them, he should be ordered to 
take two oaths, one, that he would make true answer to 
questions put to him concerning the possession, custody, etc. 
of the books, and second, that he would tell the truth. These 
oaths being administered to Seward, he stood silent in each 

^ See Appendix B, p. 434; also see discussion, inf rat ch. v, pp. 203, 204. 
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case, after which his counsel presented an argument that 
Seward was protected by his constitutional guarantee that 

no person should be compelled in any criminal case to be a 
witness against himself/’ This answer, of course, denied 
the efficacy of the subpoena. Seward’s counsel also pro- 
tested that Seward had not been heard on matters of fact 
presented to the Committee/ 

The Committee after referring to the law in regard to 
witnesses summoned before committees, proceeded to show 
that an investigation before a Congressional committee is 
not a criminal case within the meaning of the Constitution. 
They said Mr. Seward was not a party,” instead of a 
witness, simply because counsel had been heard for and 
against him. The Committee was investigating, but not try- 
ing him. Therefore they recommended that the Speaker 
issue his warrant, directing the Sergeant at Arms to take 
Seward into custody and bring him before the House to show 
cause why he should not be punished for contempt, and in 
the meantime, keep Seward in his custody to await the further 
order of the House.^ 

The minority of the Committee did not agree with this re- 
port and submitted their own views to the House, holding 
that the inquiry was a criminal case within the meaning of 
the Constitution, and also arguing that the books were private 
and the witness should not be required to produce them; 
hence the Speaker should not issue his warrant taking Seward 
into custody. They said : 

When distinct charges of the commission of offenses consti- 
tuting high crimes and misdemeanors are preferred against a 
public officer and such charges are before a committee for 
investigation with reference to the exercise of the power of im- 
peachment, conferred by the Constitution upon the House, and 

^ 58th Cong., Spec, sess., Senate Doc, no, ii, pp. 670-691. 

* 45th Cong., 3d sess., Record^ pp. 1770-1777, 2005-2016. 
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proceedings are conducted for the purpose of ascertaining his 
probable guilt or innocence of the offenses imputed to him, 
according to the forms of the law, there is presented a “ criminal 
case which is subject to the prohibition in the Fifth Amend- 
ment that, '' No person shall be compelled in any criminal case 
to be a witness against himself/’ ^ 

The order proposed by the Committee was adopted after 
debate in which the refusal of President Jackson to give in- 
formation to a committee in 1837 was cited. 

Seward was brought before the House and asked if he 
were willing to answer the questions of the Committee, in 
response to which he filed a written statement signed by him- 
self and counsel, but not attested under oath. In this state- 
ment he contended : that the Committee was making the in- 
vestigation with a view to his impeachment, and that the 
subpoena was void because of the constitutional guarantee ; 
that this guarantee applied to legislative bodies as shown by 
Ex Parte Emery and that in this country parliamentary usage 
was subordinated to constitutional provision. 

After his answer was heard, a resolution was offered in 
the House that he be held in contempt. The minority of the 
Committee reported a resolution submitting the question of 
contempt to the Committee on the Judiciary. This last 
resolution was adopted and Seward was discharged on his 
own recognizance to appear again when ordered. 

On March 3, Mr. Benjamin Butler from the Committee 
on the Judiciary, made a report ^ on Seward’s case holding 
that 

investigations looking to the impeachment of public officers have 
always been finally examined before the Judiciary Committees 
of the House, so far as we are instructed, and it is believed that 
the case cannot be found as a precedent where the party charged, 

1 4Sth Cong., 3d sess., Record, p. 1776. 

^ 45th Cong., 3d se«s., House Rep, no, 141, p. 1774, 
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has ever been called upon and compelled to give evidence in such 
cases. We distinguish this case from the case of an ordinary 
investigation for legislative purposes, where all parties are called 
upon to give such evidence (oral or written) as may tend to 
throw light upon the subject of investigation, but even in those 
cases it was early held that a person called as a witness, and not 
charged as a party before the committee, was not bound to 
criminate himself, and a statute familiar to the House for the 
protection of witnesses under such circumstances, from having 
the evidence used against them was passed. ... As a party 
to a contestation between the United States and himself, looking 
to his trial and punishment for alleged criminal transactions, he 
cannot be compelled to produce such books, nor answer concern- 
ing them for he is protected by the constitutional provision. . . . 
If the books are private they are not to be produced. Can a 
man’s title to his private property be tried and decided against 
him collaterally so as to deprive him of his rights ? Your com- 
mittee think not. 

The Committee further said that the Committee on Ex- 
penditures were mistaken in their procedure, that the final 
authority and custody of papers of the Executive Depart- 
ments rests with the President, and a resolution requesting 
him to submit such papers would or should be accompanied 
by the clause : ‘Hf in his judgment not incompatible with the 
public interest.” The mischief of the House’s calling for 
documents might easily be a very great one, as in the case 
w’-here the President might be engaged in negotiations with 
a foreign government and then be called upon by the House 
to spread upon its records such state secrets. The Head of 
the Executive Department therefore must be the judge in 
such cases and decide on his own responsibility. 

The Committee finally reported that Seward had shown 
sufficient reason why he should not be sworn as a witness in 
the investigation of charges looking to his impeachment and 
recommended that Seward was not in contempt. The report 
was adopted by the House. 
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In the course of the investigation of the election of United 
States Senator Hon. J. J. Ingalls of Kansas, the Senate con- 
sidered the case of three recusant witnesses, who having been 
arrested on attachment for refusal to appear at the time desig- 
nated in the summons served upon them, were discharged 
when they had purged themselves of the alleged contempt.^ 
Their appearances before the Senate provoked a lengthy dis- 
cussion as to the serving of a warrant by a deputy and the 
serving of a subpoena in the same way. The question was 
also raised whether the Sergeant at Arms could make the 
return on a subpoena served by his deputy. 

On June 2, 1879, in the Senate, Mr. Eli Saulsbury of 
Delaware from the Committee on Privileges and Elections, 
reported the following resolution for consideration: Re- 
solved, 

That the Committee on Privileges and Elections, to which have 
been referred memorials in relation to the election of United 
States Senator, Mr. J. J. Ingalls, a Senator elected by the Legis- 
lature of the State of Kansas, be and hereby is, authorized and 
instructed to investigate the statements and charges contained 
in said memorials; and for that purpose said committee is 
empowered to send for persons and papers, administer oaths, 
employ a stenographer, clerk and Sergeant at Arms, and to do 
all such acts as are necessary and proper in the premises. And 
said committee may appoint a subcommittee of its members to 
take testimony in Kansas or elsewhere in the case, which shall 
report the testimony taken to the committee in December next ; 
and such subcommittee shall have the same authority to admin- 
ister oaths and to do all other necessary acts as are herein con- 
ferred upon the full committee ; and the said committee, and the 
subcommittee which it may appoint, may sit during the recess of 
the Senate for the purpose of making the investigation hereby 
authorized, 

4 46th Cong., 2d sess., Record, p. 234, or 58th Cong., Spec, sess., Senate 
Doc. no. IX, (ig2~6gz. 
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This resolution was agreed to and the following December 
the Committee reported a resolution in the Senate citing the 
failure of three witnesses to appear at designated times be- 
fore the subcommittee and asking that an attachment be 
issued to the /Sergeant at Arms directing him to bring the 
recusant witnesses before the bar of the Senate to answer 
for contempt of its process. The resolution was agreed to 
and the witnesses were forthwith brought before the House. 
In the course of their examination, debate developed as to 
the procedure of the committee. It seems that the subpoena 
signed by the Chairman of the Committee had been served by 
the Deputy of the Sergeant at Arms who had empowered 
him to make such service. The Sergeant at Arms, however 
made return of the service. The attachment, on the other 
hand, was signed by the Vice President of the United States 
and served by the Sergeant at Arms who took the witness 
into custody.^ 

It was argued by Mr. Hoar of 'Massachusetts that the 
Sergeant at Arms could not lawfully delegate the duty of 
serving a subpoena, and he cited the Massachusetts decision, 
Sanborn v. Carlton,^ where it was held that a warrant issued 
by order of the United States Senate for the arrest of a 
witness in contempt, could not be served by a deputy. It 
vras called to Mr. Hoar’s attention however, that this decison 
referred to a warrant for arrest and not to a subpoena. The 
Committee had noted this distinction and had ordered the 
Sergeant at Arms tO' serve the warrant himself. However 
Mr. Hoar objected that the officer who served the subpoena 
should also make the return. He was answered that this was 
too strict a technicality inasmuch as the witness had acknowl- 
edged that he had been subpoenaed. 

^ For description of warrants and subpoena see Record, 46th Cong., 
2d sess., p. 236. 

® 15 Gray 399. 
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Finally all the recusant witnesses were discharged from 
the warrant, having declared their willingness to testify be- 
fore the committee/ 

Another case of the authorization by the Senate of the 
compulsory attendance of witnesses in legislative inquiries 
is seen in the adoption by it of the following resolution : 

Resolved, That the Committee on Claims be empowered to sum- 
mon and examine witnesses to testify in regard to the claim 
of J. W. Wilbur for relief, now pending before said committee, 
and that in the consideration of said claim the committee be em- 
powered to employ a stenographer to report the testimony, and 
that the necessary expenses of said examination be paid out of 
the appropriation for select and special committees/ 

Immediately after the resolution was submitted, Mr. Mor- 
rill of Vermont said, I should like to inquire of the Chair- 
man of the Committee on Claims whether this is not a novel 
procedure and introducing a new feature into the legislation 
of the country?’’ The answer -was that it had been custom- 
ary for the Senate to authorize the Committee on Claims 
to investigate claims by calling witnesses before it. No 
further opposition was offered to the resolution and it was 
adopted.® 

In 1886 there was an extended discussion in the Senate 
with reference to its relations to the exeaitive caused by the 
refusal of the Attorney General to transmit to the Senate 
certain documents concerning the administration of the 
office of the District Attorney of the Southern District of 
South Alabama.^ The papers which the Attorney General 
refused to transmit were those having exclusive reference 
to the suspension by the President of George M. Dtiskin, the 

^ 46th Cong., 2d sess., Record, p. 241. 

^ 47th Cong., 1st sess., p. 471. 

^Ibid, 

^ 49th Cong., istfsess.. Record, pp. 1584, 1893, 1902, 2211, 2784-2814. 
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late incumbent/' and he stated that it was not considered that 
the public interest would be promoted by a compliance with 
the request of the Senate. 

The letter of the Attorney General refusing to hand over 
the documents was referred to the Senate Committee on the 
Judiciary which made a very detailed report on the obligations 
of the executive tO' transmit to Congress the documents 
called for, concluding with a resolution condemning the 
executive for this refusal.^ 

The following important points were made in the report: 

The important question then is, whether it is within the consti- 
tutional competence of either House of Congress to have access 
to the ofScial papers and documents in the various public offices 
of the United States created by laws enacted by themselves. It 
may be fully admitted that except in respect to the Department 
of the Treasury, there is no statute which commands the Head 
of any Department to transmit to either House of Congress on 
its demand, any information whatever concerning the adminis- 
tration of his department, but the committee believes it clear that 
from the very nature of the powers intrusted by the Constitution 
to the two Houses of Congress, it is a necessary incident that 
either House must have at all times the right to know all that 
officially exists or takes place in any of the departments of 
government. . . . The committee feels authorized to state, after 
a somewhat careful research, that within the foregoing limits, 
there is scarcely in the history of this government until now any 
instance of a refusal by a Head of a Department, or even of the 
President himself, to communicate official facts and information 
as distinguished from private and unofficial papers, motions, 
views, reasons and opinions, to either House of Congress when 
unconditionally demanded. Indeed the Journals of the Senate 
show great numbers of instances of directions to the Heads 
of Departments, as of course, to furnish papers and reports 
upon all sorts of affairs, both legislative and executive. The 

1 49th Gong., 1st sess,, Senate Rep, no, 13$ (printed in begin- 
ning at p. 1584). * 
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instances of requests to the President and commands to the 
Heads of Departments by each House of Congress from those 
days until now for papers and information on every conceivable 
subject of public affairs are almost innumerable, for it appears 
to have been thought by all the Presidents who have carried on 
the government now for almost a century that, even in respect 
of requests to them, an independent and coordinate branch of the 
government, they were under a constitutional duty and obligation 
to furnish to either House the papers called for, unless as has 
happened in very rare instances, when the request was coupled 
with an appeal to the discretion of the President with respect to 
the danger of publicity to send the papers, if, in his judgment, it 
should not be incompatible with the public welfare. 

The minority of the Committee disagreed with the major- 
ity in a separate report, saying that ever}^ precedent cited in 
the report of the majority has for its foundation the constitu- 
tional power of the Senate to participate with the President 
in the official act to which the papers called for related, as 
for example, treaty making and appointment. But they 
held in this case, which is a matter of removal from office, 
no such foundation, reason, or necessity exists” 

President Cleveland himself replied to this statement of the 
majority of the Committee on March i, 1886, challenging 
the attitude that because the executive departments were 
created by Congress the latter had any supervisory power 
over them, sa3dng : 

I do not suppose that the public offices of the United States are 
regulated or controlled in their relations to either House of 
Congress by the fact that they were created by laws enacted by 
themselves. It must be that these instrumentalities were created 
for the benefit of the people and to answer the general purposes 
of government under the Constitution and the laws, and that 
they are unencumbered by any lien in favor of either branch of 
Congress growing out of their construction, and unembarrassed 
by any obligation to the Senate as the price of their creation.^ 

149th Cong,y 1st sQss.y Record, igo2. 
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An allegation in the Washington correspondence of the 
St. Louis Globe-Democrat that twelve Senators and fifteen 
Representatives, pending the passage of an act entitled, An 
act directing the purchase of silver bullion and the issue of 
treasury notes thereon, and for other purposes,^’ approved 
July 14, 1890, were admitted to partnership in various silver 
‘Spools’’ by which they realized $1,000,000 profits in the 
advance in the price of silver following the passage of the 
said act, led to the adoption of the following resolution on 
January 21, 1891 : ^ Resolved, 

That the Speaker appoint a special committee of five members of 
the House, and that such committee be instructed to inquire into 
all the facts and circumstances connected with silver pools in 
which Senators and Representatives were alleged to be inter- 
ested ; also with the alleged purchase and sale of silver prior to 
and since the passage of the Act of July 14, 1890, including the 
names of the persons selling the same; and also who are owners 
of the twelve million dollars of silver bullion which the United 
States is now asked to purchase. And for such purposes it 
shall have the power to send for persons and papers and ad- 
minister oaths and also shall have the right to report at any 
time. The expenses of said inquiry shall be paid out of the 
contingent fund of the House upon vouchers approved by the 
Chairman of said Committee, to be immediately available. 

On January 29, 1891 ^ Mr. Nelson Dingley of Maine, 
Chairman of said special committee, reported that J. A. 
Owenby had been duly summoned to appear before the com- 
mittee, that service was duly made on him, but that he had 
refused or neglected to obey the subpoena. In his report he 
also stated that Owenby was a material witness, inasmuch 
as the correspondent of the paper making the charges against 
members of the House in connection with the alleged pool 

151st Cong., 2d sess., Record, pp. 1196-1208. 

2 pp. 1973, 1976. 
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in his testimony stated that Owenby was the authority for 
what he had stated, and claimed to have personal knowl- 
edge of the facts alleged. The report was accompanied by 
copies of the subpoena, the return of the deputy Sergeant 
at Arms, and certificate of his appointment. 

After submitting his report Mr. Dingley suggested that 
the House adopt the following order : Ordered, 

That the Speaker issue his warrant directing the Sergeant at 
Arms attending this House, or his deputy, commanding him to 
take into custody forthwith, wherever to be found, the body of 
J. A. Owenby, and bring him to the bar of the House, to show 
cause why he should not be punished for contempt; and in the 
meantime keep the said J. A. Owenby in his custody to await 
the further order of the House. 

In the ensuing debate on this order, Mr. Dingley stated 
that this proceeding was proposed in accordance with the 
uniform precedents of the House. Before the debate was 
finished, the above resolution was modified by prefixing to 
it the following: ‘‘Whereas the special committee appointed 
by the House to investigate alleged silver pools presented the 
following report, to wit (here the full report follows) . It 
was then adopted. 

On February 2, the Sergeant at Arms appeared at the 
bar of the House having in custody the body of J. A. 
Owenby, who was arraigned and questioned as follows by 
the Speaker : “ Mr. Owenby, you have been arrested for con- 
tempt of the House in disobeying its summons. What have 
you to say in excuse therefor? ” After Owenby had made 
an oral answer to the House, not under oath, the Speaker 
asked him, “ Are you now ready to- appear before the Com- 
mittee?’^ Oiwenby said he was and Mr. Dingley offered 
the following preamble and resolution to the House, which 
was adopted : 
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Whereas J. A. Owenby has been heard by the House pursuant 
to the order made on the 29th day of January 1891, requiring 
him to show cause why he should not be punished for contempt 
for refusing or neglecting to respond to the subpoena named 
in said order by obeying the same, and has stated to the House 
that in purging himself of the contempt for which he is in cus- 
tody, he is now ready to obey said subpoena; Therefore, Re- 
solved, That the said J. A. Owenby shall have the privilege to 
appear forthwith before said committee of the House to in- 
vestigate alleged silver pools, etc. and testify touching matters 
of inquiry before said committee; and that in the meantime the 
said J. A. Owenby remain in the custody of the Sergeant at 
Arms under said order until the further order of the House. ^ 

Subsequently Owenby appeared before the committee and 
testified, whereupon a resolution was adopted by the House, 
discharging him from the custody of the Sergeant at Arms.^ 

On February 25, 1691, Mr. Dingley made the final report 
of the committee, which emphasized the fact that Owenby 
was untruthful, that he had absolutely no basis for the states 
ments he had made and that the allegations contained in the 
St, Louis Globe-Democrat were wholly false. The report 
further censured the practice of certain Washington news- 
papers in printing charges and statements for which there 
was no basis in fact. No action was proposed or taken on 
the report. 

This case is chiefly important in this study in that it illus- 
trates some new developments in the procedure for arresting 
and arraigning a contumacious witness. In the first place, 
it should be noted that the committee in reporting the con- 

^ 51st Cong., 2d sess., Record^ pp. 2068-2150. 

2 There have been many cases in the House and the Senate where wit- 
nesses have refused to give testimony before committees and after arrest, 
have agreed to testify. For list of precedents in the Senate from 1857- 
1892, see 52d Cong., 2d sess., Senate Misc. Docs. Ser. No. 3070, pp. 46 - 73 * 
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tempt of the witness, showed that the testimony required was 
relevant, and also presented copies of the subpoena and the 
return. The point was made tliat a subpoena having been 
served by a deputy Sergeant at Arms, a certificate of his ap- 
pointment should accompany a report requesting arrest of 
the witness for contempt. In this case it was not thought 
necessary that mileage and fees should be tendered a witness 
before arresting him for contempt in declining to answer. 

It will be noted also that in ordering the arrest of the 
witness for contempt, the House included in a preamble the 
report of the committee showing the alleged contempt. 
When the witness was arraigned he was allowed to answer 
orally and without being sw’-orn ; promised to appear before 
the committee and the House gave him permission to do so, 
but did not discharge him from custody until the committee 
reported that he had purged himself. 

Because it was stated in the New York Sim and Phila- 
delphia Press that bribes had been offered to certain Senators 
to influence their vote on the pending tariff bilV and that the 
sugar schedule had been made up in consideration of large 
sums of money paid for campaign purposes of the Demo- 
cratic Party, a resolution was adopted by the Senate on 
May 17, 1894^ ordering that a Committee of five Senators 
be appointed to investigate these charges and to inquire 
further whether any contributions had been made by the 
sugar trust, or by any person connected therewith, to any 
political party for campaign or election purposes, or to secure 
or defeat legislation, and whether any Senator had been or 
was speculating in what were known as sugar stocks during 
the consideration of the bill then before the Senate, and with 
power to send for persons and papers and to administer oaths. 

On May 25, 1894, Senator Gray, of the Special Com- 

1 Wilson Gorman Bill. 

^ 53d Cong., 2d sess., Record^ pp. 4848-4851. 
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mittee, made a unanimous report/ stating that the Committee 
found nothing in its investigation to impeach in the slightest 
degree the honor or character of Senators Hunter and Pyle. 
On May 29/ Senator Gray made a further unanimous report 
with respect to two contumacious witnesses, E. J. Edwards 
and J. S. Schriver, in which, after stating the facts in respect 
to their appearance before the special committee and their 
refusal to answer certain questions propounded to them, the 
committee said : 

In the opinion of the Committee each of the questions put to 
each of said witnesses was a proper question, and pertinent to 
the question under inquiry before the Committee, and was 
necessary to make the examination ordered by said resolution 
of the Senate, and that each of said witnesses is in contempt of 
the Senate and merits to be dealt with for his misconduct; and 
that each of said witnesses, by his various refusals to answer the 
questions as herein set forth, has violated the provisions of that 
certain act of Congress in such cases made and provided, being 
Ch. 7 of the Revised Statutes of the United States. 

The Committee recommended that the contumacious wit- 
nesses be dealt with as the statutes provided. Later on E. R. 
Chapman, H. O. Havemeyer, J. E. Searles, John W. Macart- 
ney and Allen 'S. Seymour were reported to the Senate as 
being in contempt for refusing to answer pertinent questions, 
with the recommendation that the facts of their refusal be 
certified to the District Attorney of the District of Columbia 
as provided for in the statutes.^ 

All of these contumacious witnesses were indicted by the 
grand jury of the District of Columbia for a misdemeanor 
under the statutes and on demurrer to the indictment their 
cases were considered first in the Supreme Court of the Dis- 

* 53d Cong., 2d sess.. Senate Rep. no. 436. 

^ 53d Cong., 2d sess., Senate Rep. no. 437. 

3 Ibid., nos. 477, 483, 486, 487, 624. - 
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trict, then in the Court of Appeals of the District and finally 
in the Supreme Court of the United States.^ 

The final and complete report of the Committee was made 
on August 2, 1894.^ In its report the Committee stated that 
it considered that there were five distinct matters with the 
investigation of which the committee was charged : 

First, Whether bribes had been offered to certain Senators 
to induce them to vote against the pending tariff bill ; 

Second, Whether, as charged in the Philadelphia Press, the 
sugar schedule had been made up in consideration of large 
sums of money paid for campaign purposes of the Democratic 
Party. 

Third, Whether any contributions had been made by the 
sugar trust, or any person connected therewith, to any 
political party for campaign purposes or election purposes 
or to secure or defeat legislation. 

Fourth, Whether any Senator had been or was si>eculating 
in what are known as sugar stocks during the consideration 
of the tariff bill then before the Senate. 

Fifth, To investigate and report upon any charge or 
charges which might be filed before the Committee alleging 
that the action of any Senator has been corruptly or Im- 
properly influenced in the consideration of said bill, or that 
any attempt had been made to so influence legislation. 

As to the first matter, they found absolutely no evidence 
of corruption among the Senate. As to the allegations in 
the Press, they sought immediately the author of these state- 
ments, who proved to be E. J. Edwards. He appeared before 
the Committee and, after being sworn, stated that he had no 
personal knowledge of any of the statements made in the 
Press. He stated that he made them on the authority of 
an informant, whose name he refused to tell the Committee, 

^ For full discussion of these cases see infrg>, ch. vi, pp. 358-361. 

^ Gong,, 26. Senate Rep, no. 606. 
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whereupon, as already mentioned, he was cited to the Sen- 
ate for contempt. 

Schriver, another contumacious witness, also a correspond- 
ent for the New York Sun, stated that the information he 
had received and caused to be published in the Sun, was 
based on the statements made to him by a certain Congress- 
man. He refused to divulge his name to the Committee. 

Havemeyer and Searles, the President and Secretary- 
Treasurer of the American Sugar Refining Company re- 
spectively, were asked whether the said corporation had 
made any contributions to the political campaign funds of 
any political party in 1892 or 1893 and they answered that 
it had made none to any national committee, but had made 
some to state and local committees in several states. Being 
asked the amounts they declined to answer, which led to their 
being held in contempt, although they did say that no con- 
tribution had been given for the purpose of securing or de- 
feating legislation in Congress, or to aid in the election of 
any United States Senator, or for any other improper 
purpose. 

'Chapman was a member of a stock broker’s ifirm in New 
York City, and he refused to tell the Committee whether any 
Senator had speculated in sugar stocks through his firm. 
The remaining witnesses, Seymour and McCartney, also re- 
fused to answer questions of the Committee. 

The Committee in its report gave the sugar trust a clean 
bill of health, claiming that no improper contributions had 
been found. This part of the report is probably accounted 
for by the fact that a majority of the Committee were Demo- 
cratic and the contributions had been given to the Democratic 
Party, although the Committee did report that they 

strongly deprecated the importunity and pressure to which 
Congress and its members are subjected by the representatives 
of great industrial combinations, whose enormous wealth tends 
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to suggest undue influence and to create in the public mind a 
demoralizing belief in the existence of corrupt practices. 

It should be noted that in additional views appended to the 
regular report of the Committee, the Republican members 
of the Committee, Mr. H. C. Lodge, G. K. Davis, and W. 
V. Allen, stated their belief that the contributions of the 
sugar trust accomplished exactly what was planned, namely, 
to influence the adoption by the Senate of a favorable sugar 
schedule. 

Mr. Allen in a separate statement took occasion to deplore 
the attitude of many of the witnesses appearing before the 
Committee. He said : 

It is proper to call attention to the reckless and open defiance of 
the authority of the Senate to require witnesses to answer ques- 
tions that may be put to them, or make disclosures germane to 
the subject matter of investigation. The defiance of our au- 
thority by these witnesses demonstrates to me that if the Senate 
ever expects to arrive at the truth of any matter under investi- 
gation by any committee appointed by it, it must promptly take 
contumacious witnesses in hand, and deal with them without 
delay as they would be dealt with in a court of justice under 
like circumstances. 

To turn such witnesses over to the grand jury of the Dis- 
trict of Columbia for indictment and prosecution and not re- 
quire them to be brought before the bar of the Senate to purge 
themselves of contempt, and failing to do so, punish them for 
refusal, is practical abdication of the authority of the Senate, 
and leaves it possible for irresponsible persons, without any risk 
to themselves, to make serious charges against the integrity of 
those in authority, and when called upon to disclose their know- 
ledge of the facts to hide themselves behind the assertion that 
there is no authority in the Senate to compel the disclosures. 

The Senate has ample and undoubted jurisdiction of this 
matter and has repeatedly asserted it, and can punish witnesses 
for contempt and incarcerate them until they purge themselves 



CONGRESSIONAL PRACTICE SINCE 1876 

thereof ; but so long as partisan politics enter into the discussion 
and consideration of investigations of this character, the people 
can expect such witnesses to escape unpunished, and no one 
knows this better than the witnesses themselves. Thus it will 
be seen that under such circumstances investigations of this 
character eventuate into nothing. There must be a radical 
ref 6 rm in this respect before the public can expect Congres- 
sional investigations to be of any practical value. 

The reform Senator Allen advocated was that a law 
should be speedily passed which, when a committee reports 
that a witness duly summoned before it, is recalcitrant or 
refuses to answer germane questions put to him by the com- 
mittee, will require him to be brought before the bar of the 
Senate, and there, without delay or unnecessary debate, the 
Vice President or presiding officer shall repeat the questions 
to him, and if he then shall refuse to answer them, he shall, 
by proper resolution, without delay or debate, be placed in 
confinement until he shall have purged himself of contempt. 
Senator Allen believed that unless laws of this character 
could be enacted and be promptly and in good faith enforced, 
all Congressional investigations would be failures and fall 
short of accomplishing any useful or practical purpose.^ 

In the demurrers to the indictments in these cases of con- 
tempt, briefs were filed for the witnesses by their attorneys 
denying the right of the Senate to punish them under the 
statutes and claiming that the statutes were unconstitutional. 
They moreover claimed that Congress had no' jurisdiction in 
an investigation of the subject matter included in this investi- 
gation. Kilbourn v. Thompson was freely cited as denying 
the power of Congress in the premises. However both the 
Supreme Court of the District, the Court of Appeals and 
finally the Supreme Court of the United States upheld the 
power of the iSenate, denied that section 102 of the Revised 


^ S3d Cong., 2d sess., Senate Rep, no, 606, 
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Statutes was unconstitutional, and said that the Senate had 
the power to compel answers to the inquiries which the wit- 
nesses refused to ansvrer/ thus sanctioning the common-law 
power of the Houses of Congress to punish for contempt as 
well as its statutory power. 

This investigation shows a departure from previous pro- 
ceedings. Instead of taking contumacious witnesses into 
custody and holding them until they had purged themselves 
of their contempt, the committee recommended that they be 
punished according to the statutes without giving them a 
chance to clear themselves of the contempt. 

The testimony taken in this case shows how often the 
Senate or the House instituted investigations on the basis of 
groundless charges in newspapers and how the time and 
money of Congress and the people were consumed in fruit- 
less proceedings. The influence of large corporations and 
their contributions to the campaign fund of political parties 
is also clearly shown in this investigation, in spite of the 
report of the committee. 

However the chief importance of this investigation to our 
study is that it led to a declaration by three different courts 
on the inquisitorial power of Congress. These court de- 
cisions are fully discussed elsewhere.^ 

On February i, 1904, Senator Charles H. Dietrich of 
Nebraska, having been indicted by a grand jury in Nebraska 
for an alleged violation of the laws of the United States, 
on a trial of the indictment before a Federal Court at Omaha, 
was discharged by the judge without the cause being heard 
upon its merits, upon the ground that his acts were no viola- 
tion of the federal law. He asked the Senate for investiga- 
tion to clear his name, and the Senate immediately approved 
a resolution providing for the appointment of a select com- 

^ See discussion infra, ch. vi, pp. 358-361. 

^IhiL 
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Hiittee of five to investigate the facts in the case/ The com- 
mittee was given the usual authority to send for persons and 
papers and administer oaths. 

On April 14,^ Mr, Platt presented the report of the com- 
mittee which cleared Mr. Dietrich o-f the charges against him. 
As to the method of procedure the committee said : 

The committee with the consent of Senator Dietrich in order 
that no possible fact bearing upon the matter might be over- 
looked, received the statement of all witnesses in full, not re- 
garding strictly the rules of evidence in that respect. It will 
appear that the committee with such consent of Senator Dietrich, 
admitted not only such evidence against him as would be com- 
petent in a court of justice, but also a good deal of hearsay 
testimony — ^beiiig all that was brought to their attention — as a 
possible clue to further information. The committee did not 
determine how far this proceeding would have been justified 
for any reason without such consent, even if they had carefully 
refrained from attaching any weight to it in their final decision; 
but it, in fact, did not tend in the least to shake or affect the 
conviction they have reached. 

The more important recent cases involving the question 
of the inquisitorial power of Congress have been considered 
elsewhere in this study.® There is no point in giving any 
further exposition of the debates in Congress referring to 
this subject as the questions brought up and discussed in the 
debates have been those already mentioned. Inquisitorial 
investigations are still strenuously opposed and on the 
grounds already described.^ 

Of course there have been innumerable investigations con- 

^ 58th Cong., 2d sess., Record, p. 1447* 

^SSth Cong., 2 d sess., Record, p. 4800 . 

3 See cases of Marshall v. Gordon, ex parte Daugherty, and other court 
decisions discussed in ch. vi. 

^ See debate on Report of Aluminum Co. of America, etc., Senator 
Cumming’s speech. Cong. Record, Feb, 23 , 1926 , pp. 439ij 4393? 4394* 
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ducted by both Houses of Congress in the last fifty years 
where the power to send for persons and papers has been 
granted and used without protest. That recent years should 
witness an increase in the use of the investigating power by 
Congress is to be expected. The rapid industrial develop- 
ment of the country since 1890, the great increase in popula- 
tion and the acquisition of new territory have certainly 
brought new problems for Congress to deal with. Then too 
the rapid nationalization of the country has called for the 
creation of numerous administrative commissions, bureaus 
and boards by Congress which would naturally have to keep 
a watchful eye on their activities in order to correct mis- 
management and uncover abuses which might be eliminated 
by the enactment of new legislation. This is primarily due 
to the lack of articulation between the legislative and exec- 
utive departments. 

A brief statement of some of the more important investiga- 
tions of recent years shows the wide range of Congressional 
activity in this respect. For example, the expenditures of 
the executive departments have been subjected to the closest 
scrutiny by both the House and the Senate as may be seen 
from the following description. On January 5, 1876 the 
House authorized its Committee on Expenditures in State, 
Treasury, War, Navy, Post Office, Interior, Justice and 
Public Buildings to investigate the method of issuing vouch- 
ers, and to ascertain what retrenchment could be made, what 
abuses existed and what unnecessary offices were in exist- 
ence. The Committee was also given power to send for 
persons and papers.^ In 1884 the House Committee on 
Expenditures conducted a similar investigation in the De- 
partment of Justice. This Committee was given power to 
send for persons and papers.^ By resolution of January 24, 

^44th Cong,, ist sess.. Record, p. 268 (1876). 

2 48th Cong., 1st sess., jRerord, p. 349 (1884) . 
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1876 the Senate Committee on Finance was instructed to 
investigate the accounts of the Treasury Department and 
was given power to send for persons and papers/ A resolu- 
tion of December 31, 1895 authorized the Senate Committee 
on Naval Affairs to inquire into prices paid for armor plate/ 
More recently might be noted the resolution of October ii, 
1919 authorizing the Senate Committee on Public Buildings 
and Grounds to investigate construction, operation and 
maintenance costs of public buildings/ This resolution in- 
cluded the power to send for persons and papers. During 
this investigation numerous subpoenas were issued. The 
Committee limited its inquiry to the United States Housing 
Corporation which it recommended should be abolished.^ 
The question of the reorganization of the executive de- 
partments has been a frequent subject for investigation. 
For example, a Senate resolution of April 30, 1917 gave the 
Committee on Military Affairs power to send for persons 
and papers on any subject pending before it.® It proceeded 
to investigate aircraft production and reported important 
recommendations, among them being that the work be taken 
away from the Signal Corps. On June 9, 1921 a Senate 
resolution authorized a committee to investigate the govern- 
ment bureaus extending relief to incapacitated soldiers, and 
for this purpose it was given power to send for persons and 
papers.® Another Senate resolution of March 2, 1923 
authorized a committee to investigate leases and contracts 
executed by the Veterans’ Bureau and it was given power to 

^ 44th Cong., ist sess., Sen. Rep. no. 371, Ser. No. 1668. 

2 54th Cong., 1st sess., Record^ p. 432 (1895). 

Cong., 1st sess.. Record, p. 6703 (1919). 

^ 66th Cong., 2d sess., Sen. Rep. no. 336, Ser, No. 7650. 

5 6sth Cong., 1st sess., Record, p. 1569 (i 9 i 7 )« 

^67th Cong., 1st sess., Record, p. 2302 (1921). 
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for persons and papers/ and finally there is the investi- 
311 of the Department of Justice made in 1924 by a 
ite Committee headed by Senator Brookhart.“ 
urther specific account of the investigating activities of 
gress is unnecessary at this point. Suffice it to say that 
gress has used this power in the exercise of its whole 
;e of legislative activities. In recent years investigations 
: sometimes seemed to constitute the major activity of 
Houses of Congress. For example, during President 
')On's last two years, fifty-one Congressional investiga- 
; were in progress.® 

here has been one interesting change in the position of 
wo Houses of Congress with respect to recent investiga- 
Whereas, the House was formerly the '' grand in- 
t of the Nation and conducted most of the more im- 
\nt investigations, the tables have been turned and now 
jenate is the grand inquisitor. The stricture now placed 
j the procedure in the House has served to curb its in- 
i'gating activities until it has become impotent, while on 
Jther hand the Senate, having better publicity methods 
;iot being restricted by closure, has become the watchdog 
le Nation and can and will investigate any matter of 
Jtial importance. 

ir conclusions with respect to the power of Congress to 
I investigations and punish for contempt as shown by 
dy of the proceedings of both Houses are as follows : 

|e source of the legislative power to make compulsory in- 
cations and punish for contempts is found in the transfer 
;e elements and principles of the Parliamentary Law of 
knd to Americaj where the Colonies adopted this power 

fh Cong., 4th sess.. Record, p. 5102 (1923). 
ih Cong,, 1st sess.. Record, p. 3409, 

,)gers. The American Senate (New York), 1926, p. 202, see speech 
Oator Carter Glass, Cong, Record, April 15, 1924, p. 6358 et seq. 
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and conducted their proceedings in such cases according to 
the mode used by the Houses of Parliament. These colonial 
assemblies adopted and acted upon the doctrine that the 
Law of Parliament was part of the inheritance of English- 
men, brought with them 'to the Colonies, and as fully in 
force as the common law which accompanied their migration. 
The continued need for the use of this power in order to 
acquire information essential to wise legislation and to main- 
tain the effectiveness of legislative proceedings resulted in 
its repeated exercise by the colonial assemblies and later by 
the state legislatures until by the time the Federal Constitu- 
tion was adopted, its use was considered an essential and 
inevitable concomitant to the efificient functioning of the 
legislative department.^ 

When the Federal Government was organized, attempts 
were made to define this power in the new Constitution, but 
nothing was done. Therefore the Congressional power of 
compulsory investigation, that is, the power to issue sub- 
poenas, compel testimony and the power to punish for con- 
tempt is merely implied in the Constitution, for there is not 
a word in that instrument which specifically grants to Con- 
gress or either House the right to exercise this power. The 
clauses in the Constitution which were considered as offer- 
ing a basis for the inference of this power were the follow- 
ing: 

I . All legislative powers herein granted shall be vested in 
a Congress of the United States, which shall consist of a 
Senate and House of Representatives.^ 

2. The House of Representatives shall choose their 
Speaker and other officers and shall have the sole power of 
peachments.^ 

^ C/l discussion in ch. i. 

^ The Federal Constitution, Article I, sec. i. 

® Ibid,, Art. I, sec. 2 . 
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3. The Senate shall have the sole power to try all im- 
peachments/ 

4. Each House shall be the judge of the elections, returns 
and qualifications of its own members/ 

5. Each House may determine the rules of its proceed- 
ings, punish its members for disorderly behavior, and with 
the concurrence of two-thirds expel a member/ 

6. Congress shall have the power to make all laws which 
shall be necessary and proper for carr3dng into execution 
the foregoing powers, and all other powers vested by this 
Constitution in the Government of the United States or in 
any department or officer thereof/ 

It has always been the common contention in Congress 
that Art. I, section i, of the Federal Constitution in con- 
ferring the legislative power on Congress, also granted all 
those powers ancillary to it, which were necessary in order 
to enable Congress to legislate efficiently, and this included 
the compulsory power of investigation and the power to 
punish for contempt. In substantiating this claim, its ad- 
vocates pointed to the precedents of the English Parliament 
and of the Colonial and State Legislatures. 

It may be true that the framers of the Constitution con- 
sidered it unnecessary to confer this power on Congress, as 
its use by that time was deemed so inseparable from a proper 
functioning of the legislative branch, that the mere fact of 
making provision for Congress in the Constitution carried 
v/ith it the understanding that this power would be used as 
the need developed. This construction of the legislative 
power, together with the fact that Parliament had never 
chosen to define its privileges lest afterwards a new case 

^ The Federal Constitution, Art. I, sec. 3. 

2 IhiL^ Art. I, sec. 5. 

® Ibid,f Art. I, sec. 5. 

* Ibid.t Art. I, sec. 9. 
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arise that did not come within the rules, thus foreclosing 
their ground against the offender, seems the most plausible 
explanation of the silence of the Constitution. 

It has often been said in Congress that the power to 
punish for contempt must always be a matter of sound dis- 
cretion, to be determined by the House concerned, in ref er- 
ance to the particular case.^ 

The difficulty with this interpretation of the investigative 
power of Congress was that it claimed for Congress the right 
to exercise judicial power, as the issue of compulsory pro- 
cess in investigations, the trial of contumacious witnesses and 
punishment for contempt were plainly exercises of judicial 
functions. This issue was made especially clear because the 
Constitution clearly conferred certain judicial powers on 
Congress, but granted all others to the judicial branch of the 
Government. Moreover, Congress is a body of enumerated 
powers and could, in the strict interpretation of such powers, 
exercise only those specifically granted, 
i Those who took the narrow view of the Constitution held 

I that Congress could not exercise the compulsory power of 

f investigation where it had not received a judicial grant, as 

[' this was contrary to the plain purpose of the Constitution 

f which was to separate the powers of Government. So when 

Congress inquired into the election of members, conducted 
t impeachment proceedings, or investigated cases of bribery, 

i libel, alleged misconduct of members and in general any 

I obtrusive interference with its proceedings, it could constitu- 

; tionally exercise the power to compel testimony and punish 

for contempt, but when it sought to use this power in aid of 
the enactment of legislation, it was usurping powers not 
granted by the Constitution. 

Such complaints as the following were heard in Congress, 
j practically every time the use of this power was suggested; 

[ ^ See supra, pp. 46, 80, 114, 166. 


i 
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if this House proceed to make the law, accuse and condemn 
for the breach of it, and to execute such judgment by imprison- 
ing the offender, such a course would be the combining and 
exercising the powers of the three departments of Government 
by the one, and this is the summation of tyranny. 

The fact that both Houses of Congress frequently per- 
mitted persons tried for contempt before them to have counsel 
and compulsory process to obtain witnesses in their behalf 
and even allowed witnesses testifying before their committees 
to have counsel, indicates the quasi-judicial character of 
these proceedings. There is no doubt that the use of this 
power by Congress was in defiance of the letter of the Con- 
stitution and an infringement upon the doctrine of the separa- 
tion of powers of government. As we have already shown 
the debates in Congress show continued protest against the 
exercise of this power on these grounds. But the use of this 
power was, for these reasons, not only strenuously opposed 
in Congress but also to some extent by the courts and the 
executive department. 

The decisions in Kilbourn v. Thompson, In re Pacific R. 
R. Commission, Ex parte Daugherty clearly indicate a re- 
strictive attitude on the part of the judicial department.^ 

The numerous investigations of the executive depart- 
ments, the unlimited demands for papers and close check- 
up of the Executive in general were a source of constant 
irritation and inconvenience to him, as well as a device for 
placing him in a subordinate position to the legislative de- 
partment. Many instances have been shown in our study 
where a conflict of power has developed between the ex- 
ecutive and legislative departments over this question.^ 

The complaint of President Jackson on this account is 

^ See w/fa, ch. vi. 

2 See supra, ch. ii, p. 42, ch. iii, pp. 134- 142, I44, 146, 167-170, ch. iv, 
p. 258. 
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classic.^ Similarly President Buchanan protested against 
a House examination of the executive departments as fol- 
lows : '' The whole proceeding justifies the fears of the wise 
and great men who before the Constitution was adopted by 
the States, apprehended that the tendency of the govern- 
ment was to the aggrandizement of the legislative at the 
expense of the Executive and Judicial Departments/’ ^ 
President Coolidge, in objecting to the action of a special in- 
vestigating committee appointed by resolution of the Senate 
March 12, 1924 to investigate the Bureau of Internal 
Revenue, called the exercise of this power an unwarranted 
intrusion and said ; 

Whatever may be necessary for the information of the Senate 
or any of its committees in order to better enable them to per- 
form their legislative or other constitutional functions ought 
always to be furnished willingly and expeditiously by any de- 
partment, But it is recognized both by law and custom that 
there • is certain confidential inf ormation which it would be 
detrimental to the public service to reveal/ 

In still other cases the executive departments have complied 
with the demands of investigating committees, but have 
made strenuous protests at the same time/ 

The House of Representatives has never doubted its power 
to investigate the administrative departments of the govern- 
ment and it has conducted such investigations by the whole- 
sale ever since the Federal Government was organized. In 
fact the House has often claimed that it was the grand in- 
quisitor of the Nation, and that it was its duty to examine 
into the conduct of public officers. It has often been claimed 

^ see supra, ch. iii, pp. 134-142. 

^ See supra, ch. iii, pp. 167-170. 

8 63th Cong., 1st sess., Record, April ii, 1924, p. 6087. 

* infra, ch. vi. 
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that the House has a broader basis for the assumption of 
this power than the Senate, for it is charged with the duty 
of initiating bills for raising revenue and of bringing im- 
peachment proceedings which it cannot do without the pre- 
liminary step of investigation. The power of the House in 
the latter respect is comparable with the presentment of a 
grand jury.^ 

The Senate cannot investigate by virtue of its authority 
in impeachment proceedings for it acts only as a trial court 
in such cases. Hence it is clear that the power of the Senate 
to investigate the administrative departments of government 
is not found in its impeachment power and because of this 
many authorities have denied the power of the Senate to 
make these investigations.^ However, in collaboration with 
the House of Representatives, the Senate is charged with 
the constitutional duty of enacting legislation and in order 
to perform this function efficiently, it must have access to 
all information which will aid it in this respect. The neces- 
sity for the use of the power of compulsory investigation in 
obtaining information requisite to wise legislation has long 
been admitted in both Houses of Congress. It should be 
remembered that Congress established the administrative de- 
partments of the Federal Government by appropriate legis- 
lation and that cases of maladministration thus call for in- 

* In this connection it should be noted that in an investigation prelimin- 
ary to impeachment proceedings the House of Representatives has de- 
cided that it does not have power to compel the person charged to give 
criminating testimony, in other words some of the “guaranties of a 
fair trial” are believed by the House to apply in such cases. See 
supra, ch. iv, pp. 252, 253, George Seward's case. 

® For example Professor J. H. Wigmore holds (19 Illinois Law Review 
452) that senatorial investigations repudiate the constitutional mode of 
impeaching executive officials. However it might be said in answer that 
the Senate can conduct these investigations only with an ostensible legis- 
lative purpose and hence is not restricted by the “guarantees of a fair 
trial” 
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formation whether there is need for further legislation re- 
specting them. On this ground the Senate, as well as the 
House of Representatives, has undoubted authority to in- 
vestigate cases of maladministration in the executive depart- 
ments. Also it may well be that the constitutional authority 
of the Senate to share in the treaty-making and appointing 
power of the Executive gives it as wide a constitutional base 
for investigation of the executive departments as the House 
has under its power to initiate appropriation bills/ The 
Supreme Court of the United States has recently declared 
that there is no difference between the power of the House 
of Representatives and the Senate in this respect/ 

The question arises in this connection, may the Senate in- 
vestigate the administrative departments when it does not 
clearly declare that the investigation is for purposes of legis- 
lation; in other words, in a resolution establishing an in- 
vestigating committee, must it avow a legislative intent? 
Judging from the tenor of the decision of the Supreme Court 
in MoGrain v. Daugherty, the Senate would escape all doubt 
of constitutionality by declaring a legislative purpose. How- 
ever if the Senate were restricted in its investigations to cases 
where there is an avowed legislative purpose, it would be 
forced to pass upon the desirability of legislation before the 
facts of the situation were known. 

Probably the House has a wider point of departure in 
this respect than the Senate for when it authorizes an in- 
vestigation without specific declaration of a legislative 
purpose, it may be an investigation preliminary to legisla- 
tion, or in anticipation of impeachment proceedings. It is 
not clear whether the House, in authorizing an investiga- 
tion preliminary to impeachment proceedings, must speci- 

1 See debates on removal from office of George M. Duskin, 49th Cong., 
1st sess., Record, p. 1584 et seq, 

2 McGrain v. Daugherty, 273 U- S. 135, fufly discussed infra, ch. vi. 
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fically state that such is the purpose of the investigation or 
not. 

Whatever the differences in constitutional authority of the 
Senate and the House of Representatives to conduct in- 
vestigations of the administrative departments may be, the 
fact is that the Senate has made the prosecution of such in- 
quiries a popular pastime for a considerable length of time. 
In fact, as already suggested, the Senate has become in recent 
years a much more important investigating medium of the 
administrative departments than the House of Representa- 
tives. 

In a recent letter to the writer, Senator Thomas J. Walsh, 
who has been the recognized leader in most of the more im- 
portant Senate investigations of recent years, said: 

Several reasons have operated to give prominence to investiga- 
tions conducted by the Senate. In the first place the Senate is 
the more popular body. Newspaper reporters assert that the 
Senate proceedings furnish more news than those of the House. 
This is due largely, I dare say, to the greater freedom allowed 
under the rules of the Senate. One important factor is that the 
so-called insurgents in the Senate desiring an investigation can 
get it with the aid of the Democrats : the Democrats desiring an 
investigation can get it with the aid of the insui'gents. In the 
House the insurgent contingent is relatively much smaller. 
Finally the personal equation enters into the problem.^ 

Professor Lindsay Rogers in his admirable study of the 
Senate says : Party control is now so strong in the House 
of Representatives as tO' shut that body off from embarras- 
ing inquiries into executive performance.'^^ This state- 
ment is easily proved by the recent Teapot Dome and Vet- 
erans' Bureau disclosures, for before the Senate so effectively 

1 Walsh, Thomas J., U. S. Senator, letter to writer, November 14, 1927. 

2 Rogers, Lindsay, op. cit,, p. 202. See also Hasbrotick, Paul D., 
Party Government in phe House of Representatives, p. 224. 
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uncovered these scandals a partisan rules committee of the 
House had refused to authorize such investigations/ 

It cannot be doubted that the supremacy of the executive 
department has at times been seriously challenged by these 
investigations and that they have produced a seemingly end- 
less series of disputes between Congress and the Executive 
as to the rights of each department of government in such 
cases/ 

That these investigations have often been very success- 
ful and most invaluable in our federal system of government 
is proved by the number of cases of maladministration which 
have been unearthed due to their use/ Moreover Congres- 
sional investigations of this sort have furnished a basis for 
wise legislation and, too, have served to educate and inform 
the public/ Further evidence of the need for such investiga- 
tions is seen in the fact of the separation of the powers of 
government and the consequent lack of articulation between 
the executive and legislative departments/ 

On the other hand these investigations are sometimes little 
more than fishing expeditions which collect “ irrelevant 
material and pour into the record rumor and innuendo along 
with pertinent testimony/’ Political advantage is seldom 
lost sight of in these investigations. Special committees 
created for the purpose of investigating unusual conditions 

^ Bryce, American Commonwealth, p. 161 (1912 ed.) says, ‘‘The House 
committees are not certain to detect abuses or speculation, for special 
committees of the Senate have repeatedly unearthed dark doings which 
had passed unsuspected the ordeal of a House investigation/* 

2 On the right to demand papers upon the executive files, with an exten- 
sive list of precedents since 1789, see 52nd Cong., 2d sess., Senate Misc, 
Docs., vol. vii, pp. 232-272. 

3 See supra, ch. iii, pp. 148, 149, 186, 187, 198; also ch. iv, pp. 271 ; also- 
infra, ch. vi, p. 366. 

* Cf. Wilson, Congressional Government, p. 303. 

* Rogers, op. cit., pp. 191-213. 
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are thoroughly awake to the possibilities of making political 
capital. 

It is also true that Congressional committees in their 
ardor to investigate have at times pushed their demands to 
a point where compliance with them would have interfered 
with the Executive in the discharge of his constitutional 
duties. It would seem that the Executive is justified in 
resisting, therefore, any demand when it is believed that 
compliance therewith would be incompatible with the public 
interest. Members of Congress have frequently admitted 
this point.’^ The decision of the Executive in the case of a 
dispute must necessarily be final. The question would not 
be justiciable and the infliction of punishment by one co- 
ordinate branch upon the other would be wholly repugnant to 
tlie constitutional scheme. The Executive, no less than 
Congress, is accountable directly to the people and the ulti- 
mate decision must rest in such matters with the electorate. 

So-called judicial investigations, that is, those based on 
one of the enumerated or implied privileges of Congress, 
were generally authorized by the Houses of Congress with- 
out much opposition. Similarly, investigations into the 
administration of the law, or the condition of the executive 
departments, were also submitted to without much opposi- 
tion in Congress. However, investigations not referring 
to the administration of the law, but for the sole purpose of 
acquiring information relative to the enactment of legisla- 
tion, such as an investigation preliminary to the enactment 
of a tariff law, were always bitterly opposed in Congress on 
the grounds that such an investigation represented the as- 
sumption of judicial functions without constitutional sanc- 
tion. However, as we have seen, the House of Representa- 
tives made an investigation of this type as early as 1827 and 
the Senate by 1859. ^^.ct, as reference to Congressional 

See ch. iv, pp. 252, 253. 
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precedents clearly indicates, both Houses of Congress have 
considered the limits of their power to investigate to be the 
limits of their legislative power. In other words, their ex- 
perience shows that effective legislative performance is im- 
possible without such power. 

Another important constitutional question relating to the 
exercise of compulsory power of investigation by Congress 
developed from the effects of its use on the personal rights 
of citizens. The question concretely stated was, just how far 
could Congress go in the exercise of this power without in- 
vading the personal guarantee clauses of the first ten amend- 
ments to the Constitution. We have noted in our study 
that both Houses of Congress have made a practice of issuing 
general warrants without substantiating the facts on which 
the warrants were issued by oath,^ contumacious witnesses 
tried for contempt have been denied the right of counsel, 
witnesses testifying before Congressional committees have 
been denied the same right, papers and testimony of the most 
personal character have been required by these committees 
and the Houses of Congress have steadfastly refused to limit 
these proceedings by rules applicable in courts of law. 

It was generally admitted in Congress that the exercise 
of the inquisitorial power constituted an infringement on the 
personal rights of citizens. For example, it was stated in 
the House in protest against an investigation by a select 
committee: This power (of making compulsory investiga- 
tions) is a high trust, a great power. It is confided to this 
House and it acts, when exercised, and can only act upon the 
personal liberty and private confidences of the citizens.’' ^ 

It was also the common opinion in both Houses of Con- 
gress that these proceedings were at least quasi-judicial in 
character. If so, the argument ran, were not both Houses 


^ Stipra^ ch. iii, p. 227, note 2. 
2 Supra, ch. iii, p. 100. 
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bound to follow the principles of a court of law in carrying 
on such proceedings or were they to be allowed to maintain 
such proceedings, governed solely by their own judgment 
and discretion? That question has been raised in most of 
the various Congressional committees of investigation, as 
well as in both Houses of Congress, since the organization 
of the Federal Government, though the decisions have been 
uniform by such committees and by both Houses of Con- 
gress that they were not bound to follow the principles of 
courts of law in conducting their investigations or punishing 
for contempt. 

Those who maintained that the rules of a court of law 
should apply, claimed that the use of this power without such 
rules would constitute an unwarranted and unconstitutional 
invasion of the rights of persons, for the Fourth i\mend- 
ment to the Federal Constitution forbade unlimited searches 
and seizures in judicial cases,” the Fifth Amendment pro- 
tected witnesses from the compulsory giving of self crim- 
inating testimony, while the Sixth Amendment assured the 
witnesses the right of counsel, compulsory process for obtain- 
ing witnesses in their behalf and the right of trial by jury. 

The general answer given in Congress to these arguments 
was that this power must be summary and discretionary, 
from its very nature to be applied to the circumstances, and 
the offenses to which this power is to be applied do not come 
within that class of crimes contemplated by the Constitution, 
and for which is guaranteed the right of trial by jury. 
These cases are at least ones of conflicting rights/ In 
a famous case in the House, the common argument answer- 
ing the opposition to the exercise of this power on these 
grounds was stated as follows: ‘‘The power of this House as 
to calling for and compelling the giving of testimony, 
whether oral or written, is much greater than that of the 


^ Supra, ch. ii, pp. 40, 80. 
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courts, the additional power is justified and predicated upon 
the grounds of public policy/' ^ 

The rights of Congress to demand papers as contrasted 
with those of a legal tribunal were usually stated as follows : 

In a contest between parties litigant before a court of justice, the 
private pap^irs of either party are not subject to production 
unless the party calling for them makes out such a preliminary 
state of facts, as in the opinion of the judge, authorizes their 
production, because of their pertinency and relevancy to the 
subject matter in litigation between the parties. That is not the 
rule in an investigation before the committee of a parliamentary 
body. Such a committee has a broader, less restricted power, 
that it is indeed with respect to public matters, inquisitorial in its 
nature. To maintain that such a committee, engaged in an im- 
portant public investigation, should be limited by the rule which 
applies in a court of equity or of law, between parties litigant 
with reference to private rights, would so hamper the power 
of investigation which this House possesses with reference to 
matters of public concernment as to render it almost nugatory. - 

A similar attitude is seen in the following : “ Provis- 
ions relating to searches in the Amendment of the Con- 
stitution have no reference to the production of books and 
papers by witnesses before Congress. This provision is a 
restraint upon the courts. It has no application to Congress 
in exercising the power to examine witnesses or to require 
the production of papers, though of course its spirit and 
purpose should be generally regarded as a rule of parlia- 
mentary law applicable to the House. But the law is to be 
administered by the House and not under the direction of 
the judicial courts." ® 

Naturally this question of the power of Congress to de- 

^ Supra^ ch. iii, p. 215. 

2 See supra f ch. iv, p. 233. 

® See supra, ch. iii, p. 222. 
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mand papers and documents involved the problem of the 
proper form of the subpoena duces tecum. Here again we 
find it current practice for both Houses to issue “ drag net 
subpoenas/’ refusing to lay down a procrustean rule as 
to the terms to be employed in framing a subpoena duces 
tecum.'^ 

When complaints were made in the House of Representa- 
tives or the Senate to the general terms of such subpoenas 
the answer was, '' The papers are required to be stated or 
specified with only that degree of certainty which is practic- 
able.” ^ 

The fact of the matter is that both Houses of Congress 
have made through their investigating committees, unlimited 
demands on persons for papers, books and documents, the 
only limitation placed on such committees being that the 
demands be somewhat relevant to the subject matter of the 
investigation ^ also that the spirit, and purpose of the Fourth 
Amendment should be generally regarded in making these 
demands. But the subject matter of these investigations 
was often very indefinite, hence it would be only natural for 
the demands of a committee to be vague. Moreover the 
rule of relevancy in controlling demands for papers and 
documents in investigative proceedings is difficult of applica- 
tion as the very nature of such investigation is to get all the 
material possible, for committees certainly do not know just 
what papers, in the possession of witnesses, may contain 
valuable information for their purposes. 

Recapitulating, then, with reference to the power of Con- 

^ See supra, ch. iv, p. 238. 

2 See infra, ch. iv, p. 240. 

5 Senator Walsh claims that: “the Senate committees determine the 
relevancy of evidence just as a court does. The question is, is the in- 
quiry propounded, calculated to elicit information of value in the investi- 
gation being conducted.” Letter to writer, November 14, 1927. 
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gress to force papers from witnesses we may say that Con- 
gressional committees have assumed wide latitude in making 
such demands on persons, that while in practically every case 
where unlimited demands were made, they were strenuously 
opposed in Congress,^ yet the prevailing opinion in Congress 
has been that the Amendments to the Constitution did not 
protect parfJ^s in such cases anyway, with the possible excep- 
tion of the Fifth Amendment; that these proceedings were 
inquiries, not cases or trials at law, and that even though the 
rights of individuals were violated, such action was necessary 
in the interest of public welfare. 

The provision of the Fifth Amendment which reads that 
no person “ shall be compelled in any criminal case to be a 
witness against himself was usually held applicable by 
Congress to its investigations. As early as 1857 
said in Simonton’s case : ‘‘ Suppose a witness refuses to an- 
swer a question, because it will criminate himself. That 
would be in the opinion of the committee, a sufficient reason 
why the witness should not be called upon to answer the ques- 
tion.'’ ^ On the other hand it was frequently claimed in 
Congress that this amendment had no more application to 
its investigations than the others guaranteeing personal rights 
because these investigations were not criminal cases.® The 
problem of securing adequate testimony and yet not violat- 
ing this amendment was solved by Congress by its enact- 
ment of Section II, Act of January 24, 1S57 ch. 19, ii Stat. 
155 and amendment of 1862 and revision of 1873 (U* S. 
Rev. Stat., sec. 102) which requires witnesses in Congres- 
sional investigations to give criminating testimony but for- 

1 See infra, ch. iii, p. 226, note 6. 

2 See debates on statufesT infra, ch. v, p. 307- 

® See report of House Investigating Committee in case of George 
Seward, supra, ch. iv, p. 251 and compare with report of House Judiciary 
Committee in same case, ibid,, pp. 252, 253, 
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bids the use’ of such testimony against them in subsequent 
prosecutions/ The constitutionality of this statute is open 
to the gravest doubt on the grounds that it does not provide 
the immunity granted to a witness by the 5th Amendment. 
Recently when Fall was called before the Senate Committee 
on Public Lands and refused to testify on constitutional 
grounds, it was deemed unwise to resort to the compulsory 
powers of the Senate. 

The prevailing opinion in Congress has always held that 
the Sixth Amendment did not apply to its proceedings in in- 
vestigations or trials for contempt. While it is easy to show 
that these proceedings have frequently been irregular, in- 
quisitorial and opposed to the letter and even spirit of the 
Constitution," it is also true that both Houses have applied a 
modicum of common sense in ordering and prescribing the 
rules for these investigations/ 

No committee of Congress has ever had the power of 
sending for persons or papers without the specific grant of 
such power by the House concerned. Even in cases wherein 
the rules give to certain committees the authority to investi- 
gate without seaming special permission, authority must be 
obtained before the production of testimony can be com- 
pelled.^ Then, too, committees of Congress are agencies of 
limited purpose, that is, they can not investigate matters out- 
side the scope of the order which established them. For 

^ See discussion infra, ch. v, pp. 336-339 and ch. vi, pp. 389-390. 

2 See supra, p. 226, 

® See House Manual, House Doc, no, 661, 68th Cong., 2d sess., pp. 
127-131; Senate Manual, Senate Doc, no, 182, 68th Cong., 2d sess., 

pp. 11S-117. 

^ House Manual, p. 127. Note: “Standing committees such as the 
Committee on Expenditures may make investigations without specific 
direction from the House, but authority must be obtained of the House 
for compelling testimony.^^ 
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example the House Ways and Means Committee could not 
investigate immigration. 

While up to 1873 was common practice for Congres- 
sional investigating committees tO' take testimony in secret 
and conduct their proceedings behind closed doors then to 
report the tPi5|imony to the House to be made as public as it 
desired, now the doors are usually thrown open and the hear- 
ings are public.^ 

It is wholly within the committees’ jurisdiction whether 
hearings for the purpose of taking testimony shall be secret 
or public. Jefferson’s Manual of Parliamentary Practice, 
which still has force in so' far as it is applicable and not 
inconsistent with the House rules and orders, says in this 
respect : ^ 'Their proceedings are not to be published, as they 
are of no force till confirmed by the House.” To this 
source in the absence of any specific rule of the Houses of 
Congress is due the secrecy which sometimes conceals the 
proceedings of Congressional investigating committees. 

Whether the House concerned in the inquiry will publish 
the hearings or not depends usually upon the importance of 
the inquiry. 

No committee of Congress has ever had the power of 
punishing for a contempt; such as refusal to obey its de- 
mands for papers or testimony. Rather it has been the 
invariable rule that such contempt was a contempt of the 
House which appointed the committee and therefore the 
committee should report the contempt to it for action. Wit- 
nesses held guilty of contempt were generally given a hear- 
ing before the House concerned as tO' why they had refused 
to testify. In these hearings or " trials ” for contempt, 
witnesses were usually allowed counsel and the aid of com- 
pulsory process in their behalf to- summon witnesses. 

Witnesses summoned in Congressional investigations were 

^ See supra^ ch. iii, p. 199. 
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always paid by the House conducting the investigation, al- 
though either House of Congress can demand the attendance 
of witnesses to be paid or not '' according to its own will 
or pleasure. Usually witnesses are paid as provided in the 
manuals, except those holding official positions or who 
appear voluntarily/ 

Neither House may command the attendance of a member 
of the other, although such attendance may be requested/ 

Even after the statute of 1857 was enacted, which pro- 
vided for the certification of the facts of the contumacy of 
a witness by the Speaker of the House or the presiding 
officer of the Senate, such certification as a rule never took 
place without the witness first having a hearing before the 
House concerned. For example the Speaker of the House 
has ruled 

that a contumacious witness is first to have an opportunity to 
answer to the House of Representatives why he refuses to 
testify. That is, he cannot be held to answer until the com- 
mittee shall present to him the question and ascertain why he 
refused to answer it and only after such procedure may the 
facts of the witness’s contumacy be certified to the District At- 
torney of the District of Columbia under the Revised Statutes.® 

However, this rule has not held in recent years. Proce- 
dure in this respect has varied and both Houses have been in 
doubt as to what was the best practice. The uncertainty of 
the Houses of Congress as to the proper procedure for deal- 
ing with contumacious witnesses has included the question 

^ Lilley v. U. S., 14 Court of Claims S39 (infra, pp. 356-358) also see 
Watson on Constitution, voL i, p. 286. For present provisions pertaining 
to payment of witnesses, see infra, Appendix B, pp. 434, 435. 

2 See House Manual, p. 129. For list of precedents dealing with mem- 
bers of Congress as witnesses, see, S2d Cong., 2d sess., Senate Misc, 
Docs., ser, no. 3070, pp, 79-82, 

®See supra, cb, j[ii, pp. 175, 176. 
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whether such witnesses should be punished by imprisonment 
in the common jail to the end of the session of the House 
concerned or should they be turned over to the courts im- 
mediately, to be punished according to the Statutes, or, 
finally, should they be punished both by the House concerned 
and accordin*|%o the statutes. 

The practice of recent Congressional investigating com- 
mittees has been to report the facts of the contumacy of a 
witness to the House concerned with a recommendation that 
the witness be punished as the statutes provided. 

The uncertainty surrounding this question is seen in the 
procedure in the case of Sinclair's refusal to testify to the 
Senate Committee on Public Lands and Surveys.^ In mak- 
ing the report for the Committee Senator Walsh stated : ^ 

Mr. President, in view of the contumacy of the witness shown 
by the report just submitted, there are two courses open to the 
Senate, either to bring the witness before the bar of the Senate, 
and persisting in his contumacy, to commit him to the custody 
of the Sergeant-at-Arms for imprisonment until he shall consent 
to answer, or to report the matter as contemplated by the 
Statute of 1873 for appropriate action by the District Attorney 
of the District of Columbia and a grand jury. 

Senator Norris: I want to ask the Senator whether in his 
judgment both courses could not be pursued. The Senator 
said we could take one of two courses. What is to hinder 
and what is the objection to both courses being pursued? In 
other words, if a witness who refuses to answer was brought 
to the bar of the Senate and confined by order of the Senate 
in jail until he answered, would that be any reason why he 
should not be punished in regular court proceedings accord- 
ing to the Statute which the Senator has read? 

Mr. Walsh : I am not sure that either of the remedies is exclu- 
sive of the other as a matter of law, but as a matter of practice 

1 68th Cong., 1st sess., Record, March 22, 1924, pp. 4725, 4790 * 

^Ibid. 
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they become practically so I think. The situation would be this : 
If the witness were brought before the bar of the Senate and an 
order, after his commitment, were made to the effect that he 
should stand committed until he should answer, he would of 
course, then sue out a writ of habeas corpus and he would be 
held under that writ. If the court should deci^ against him 
that his objection is not well taken, he would be remanded to the 
custody of the Sergeant-at-Arms. He would then sue out a 
writ of error and he would be entitled to bail under that writ 
of error. 

At any rate Senator Walsh reminded the Senate that there 
was no doubt of the contumacy of the witness and that the 
Senate would gain nothing by giving him a hearing, there- 
fore the facts of his contumacy should be immediately certi- 
fied to the District Attorney. The question then arose as 
to whether any action of the Senate was necessary on this 
report. Some believed that with the report of the com- 
mittee, it became automatically the duty of the presiding offi- 
cer of the Senate to certify the facts. However the Senate 
passed a motion adopting the report of the Committee on 
Sinclair's contumacy and recommended that the facts of his 
contempt be reported according to the law. 

The same uncertainty with respect to procedure is seen in 
the refusal of Samuel Insull to give certain testimony to the 
Senate committee investigating the last senatorial election in 
Illinois. The committee was uncertain whether they should 
report InsulFs contempt to the Senate and call for a resolu- 
tion from that body providing for a warrant for his arr^t 
and subsequent appearance before the bar of the Senate or 
rather recommend that the facts of his contumacy be certi- 
fied to the District Attorney as provided under the Statutes.^ 

The fact is that in recent years both Houses of Congress 
have hesitated to use their implied power to arrest witnesses, 

'^^New York Times, February 13, 1927. 
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bring them before their respective bars for trial and punish 
them directly for contempt Such proceedings may be 
quickly interrupted by the courts as Senator Walsh indicated, 
and hence it is much easier to report the contumacy of wit- 
nesses to the courts for punishment as provided in the 
Statutes. 

The power'^of the courts to issue writs of habeas corpus 
or writs of error has nullified to a certain extent the effective- 
ness of the common law power of Congress to punish for 
contempt. An example of this may be noted in the case of 
Mai S. Daugherty, who refused to give a Senate committee 
certain testimony. A resolution was enacted by the Senate 
requesting its president to issue a warrant for his arrest and 
to cause him to be brought before its bar. However as soon 
as the Sergeant-at-Arms arrested him, he was able to get 
a writ of habeas corpus issued by a court, thus taking his case 
entirely out of the hands of the Senate for the time being, 
while the court passed on the proceedings. In the meantime 
Daugherty was free on bail, and the Senate investigation 
was held up. 

If on the other hand, the Senate had been able to bring 
him before its bar, and in case of continued refusal to answer 
the demands of its committee, put him in the common jail 
as was formerly the practice, probably he would have seen fit 
to answer. 

Another check on the common law power of Congress to 
punish for contempt is that if a contumacious witness is 
imprisoned and he later secures his freedom through issue of 
writ of habeas corpus and decision of the court that the 
House had no' right to conduct the investigation, the witness 
may in turn sue the Sergeant-at-Arms for false imprison- 
ment and recover damages. In other words, the Speaker’s 
warrant is no protection in case of false imprisonment.^ 


^ See case of Kilborn, supra, ch. vi, p. 350 . 
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The foregoing discussion certainly proves that witnesses 
guilty of contempt of Congress are fairly certain of a jury 
trial and punishment according to the statutes and that the 
common law power of Congress to punish for contempt is 
restricted by the power of the courts to review such proceed- 
ings. The decision in Kilbourn v. Thompson^ sanctioning 
the judicial review of Congressional proceedings in contempt 
cases has practically forced Congress to relinquish punish- 
ment in such cases to the courts. This is a good thing in 
one way as there is little likelihood of either House of Con- 
gress becoming engaged in a protracted trial of contumacious 
witnesses, thus wasting much valuable legislative time (a 
practice frequently indulged in by both Houses in the past). 

It also eliminates the criticism so often heard that con- 
tumacious witnesses in these trials for contempt w’ere not 
o-iven the consideration due an American citizen under the 
law. 

, On the other hand, if the Houses of Congress could sura- 
niarily imprison contumacious witnesses in jail until the end 
of the session, these investigations would be much more 
effective and such contumacy as that of Sinclair, Insull and 
Daugherty would probably be avoided, at least they would 
fear much more the power of the Houses of Congress to 
punish for contempt. 

Of course the recent decision of McGrain v. Daugherty 
which approved the power of Congress to punish for con- 
tempt in “legislative” investigations, will mean that con- 
i'* I am entirely in favor of referring these questions to the courts of 
justice, for the reason that we have other and more important business 
here than trying an offender and the fittest disposition of one is to refer 
him to the courts of justice under an existing law, while the two Houses 
may be attending to their legislative duties.” Argument given in the 
Senate by Toucey in Simonton’s case, in advocating the passage of the 
Statute of 1857. See 53rd Cong., 2d sess., Senate Misc. Doc. no. 12, 

1893-94 P- ’^ 75 - 

2373U. S. 135 - 



CONGRESSIONAL PRACTICE SINCE 187$ 


295 

tumadous witnesses will have less opportunity than formerly 
to escape from the punishment which may be meted out to 
them as an exerdse of the implied power of Congress to 
punish for contempt/ The effect of this decision can 
already be seen in the consent of both Mai S. Daugherty 
and Samuel Insull to appear before Senate committees and 
answer the questions which they had formerly refused to 
answer. 

It is evident from our review of Congressional precedent 
that the Houses of Congress have several options in dealing 
with cases of refusals of witnesses to testify: (i) no action 
may be taken against the witness, which of course leaves 
him under a cloud of suspicion; (2) the witness may be 
imprisoned by the House concerned until he does testify or 
until the end of the session; (3) the facts of the witness's 
contumacy may be reported to the courts for indictment as 
provided for in the statutes; (4) the House concerned may 
imprison the witness and at the same time recommend his 
punishment according to the statutes. 

This places a witness who refuses to answer questions of 
a Congressional investigating committee on the ground that 
they are irrelevant, in a serious predicament. He does not 
know to what form of punishment he may be subjected. 
In fact he may not be punished at all. If the House con- 
cerned imprisons him under its common law power to com- 
mit for contempt, and a court, subsequently, in habeas corpus 
proceedings, decides the witness must answer, he can go be- 
fore the committee, answer the questions and secure his 
freedom. However, if the House concerned should happen 
to certify his refusal to answer questions to the courts for 
indictment and punishment as provided in the statutes, and 
the courts subsequently decide the questions were relevant, 

^ See reform suggested by Senator Allen, supra, ch. iv, p. 267, 
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he cannot secure his freedom by agreeing to answer the 
questions.^ 

Our study of the practice in investigative proceedings and 
of the rules pertaining thereto indicates that while they have 
been to a large extent untrammeled by legal rules and pre- 
scriptions, yet on the whole, Congress has not giyen evidence 
of going to extremes or abusing its power lo investigate. 
On the other hand there is sulhcient evidence to indicate that 
if these investigative proceedings were hampered by intricate 
rules and legal formality, their effectiveness would be 
materially lessened.^ 

The fact is that it is not to rules and legal restrictions 
that we should look for restraints on this power. The 
representative character of our government should exert 
enough restraint to keep the exercise of inquisitorial power 
by the Houses of Congress within proper bounds. As our 
study of the proceedings of Congress shows, this power is a 
dangerous one, which may be abused at times because of the 
lack of formal restriction. This has been recognized in 
Congress, practically every time its exercise was suggested, 
yet undue fear in this direction has been assuaged by state- 
ments such as the following one of Mr. Ellsworth, made in 
the House of Representatives in 1832 : 

^ See discussion, mfm, ch. v, pp. 316-318, ch. vi, pp. 386, 387 also article 
by McBain, Howard Lee, “Congress Inquiries and the Constitution*' in 
New York Times, March 11, 1928. 

2 Felix Frankfurter in the New Republic, May 21, 1924, says, “ The 
procedure of Congressional investigation should remain as it is. No 
limitations should be imposed by Congressional legislation or standing 
rules. The power of investigation should be left untrammeled and the 
methods and forms of each investigation should be left for the deter- 
mination of Congress and its committees, as each situation arises. The 
safeguards against abuse and folly are to be looked for in the forces of 
responsibility which are operating from within Congress and are gener- 
ated from without.” 
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I freely concede that this is a power of dangerous character ; and 
what then? All power is dangerous ; but whatever it is, we lay 
it down once in two years, and give an account of its exercise. 
All power is liable to abuse, and if gentlemen will allow none to 
be possessed but what may be abused, how much do they leave 
us? The idea is utopian that government can exist without 
leaving the e^^ercise of discretion, in some degree, somewhere. 
Public security against the abuse of such discretion must rest 
on responsibility and stated appeals to public approbation. 
Where all power is derived from the people, and public func- 
tionaries at short intervals deposit it at the feet of the people, 
to be resumed again only at their will, individual fears may 
be enhanced by the monsters of imagination, but individual 
liberty can be in little danger,’- 


CHAPTER V 


Statutory Evolution of the Inquisitorial Power 
OF Congress 

It was decided very early by both Houses of Congress, 
that the power to compel information ought not to be used 
without the solemnity of an oath to the fact. In Randall’s 
case,^ the Chairman of the Committee on Privileges, re- 
porting on the subject of further proceedings, recommended 
that the Judge of the Federal District Court of Pennsyl- 
vania be requested to attend, “ to administer an oath or 
affirmation to the witnesses on the part of the prisoner.” 
This led to an extensive debate on the question whether it 
was necessary for witnesses to testify under oath, especially 
if they were members of Congress and had already taken 
oath to support the Constitution. Mr. Madison said that he 
was of the opinion that no citizen could be punished without 
the solemnity of an oath to the fact. “ Of consequence it is 
needful to the information of members, if the punishment of 
a fellow citizen is implicated.” ^ The House finally in this 
case adopted a resolution requesting the Judge of the District 
of Pennsylvania to attend, “ for the purpose of administering 
an oath or affirmation to all witnesses.” ® 

The same procedure was adopted in the impeachment pro- 
ceedings against William Blount. When his case came up 
in the House, it was suggested that the Speaker should pro- 

^ Annals, 4th Cong., 1st sess., Dec. 31, 1795, PP- 185-195 (discussed 
supra, ch. ii, pp. 40, 41. 

* Ibid., p. 195- 
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ceed to take evidence as to the handwriting of William 
Blount. He believed, however, that it was proper to call in 
a magistrate, as he had no power to administer oaths, except 
in the case of qualifying the members of the House. When 
it was moved that the Speaker be authorized to administer 
oaths on this occasion, it was defeated 53 to 29. Judge 
Keene in the meantime, coming to the House, a motion was 
made and carried, '' that he be requested to administer an 
oath to Messrs. Macon, McDowell, Grove, and Baldwin, 
which was accordingly done.'' ^ 

The Senate followed this procedure in the same case by 
agreeing to a motion that “ Mr. Justice Smith attend and 
administer the oath to such witnesses as might be adduced 
before the committee." ^ 

On February 26, 1798-, Mr. Kittera of Pennsylvania said, 
as some inconvenience had been lately experienced in the 
examination of witnesses before the House and its com- 
mittees, he would propose a resolution, in order to remove 
this inconvenience in the future. It was to the following 
effect: Resolved, 

That a committee be appointed to inquire into the propriety of 
authorizing the President of the Senate, the Speaker of the 
House of Representatives, or the Chairman of a Committee 
of the Whole, or the Chairman of a committee of either House 
to administer an oath or affirmation in any case under investi- 
gation in which an oath or affirmation may be necessary, and that 
they report by bill or otherwise.® 

The resolution was adopted and a committee of three 
appointed. The committee reported a bill favorable to the 
resolution and on April 9, 1798 the House passed the bill 

^ Annals, 4tb Cong., ist sess., p. 458, July 6, 1797. 

^Annals, 5th Cong., ist sess., July 8, 1797, p. 41. 

^Annals, 5th Cong., 2d sess., p. 1069. 
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and transmitted it to the Senate. An act " was eventually 
approved by both Houses as follows : 

Sec. I, Be it enacted by the Senate and the House of Repre- 
sentatives in Congress assembled, That the President of the 
Senate, the Speaker of the House of Representatives, a chairman 
of the Committee of the Whole or a chairman of a select com- 
mittee of either House shall be empowered to administer oaths 
or affirmations to witnesses in any case under their examination. 

Sec. 2, And be it further enacted, That if any person shall 
willfully, absolutely and falsely swear or affirm, touching any 
matter or thing material to the point in question, whereto he or 
she shall be thus examined, every person so offending and being 
thereof duly convicted, shall be subjected to the pains and pen- 
alties, which by law are prescribed for the punishment of the 
crime of willful and corrupt perjury.^ 

In 1817, the above statute was amended to include the 
Chairman of any standing committee of the House or 
Senate.^ 

Under the authority of this statute, certain officers of Con- 
gress and of committees of Congress, could administer oaths, 
and it was no longer necessary for the House or the Senate 
to call in judges of the Federal courts to administer oaths 
to witnesses. While witnesses were usually sworn, cases 
have been observed in this study, where the oath was 
omitted.^ 

It will be recalled that in the proceedings of Congress in 
contempt cases, numerous and bitter objections were made 
to the exercise by Congress of the power of punishing for 
contempts, because as a matter of fact, Congress had never 
defined by law what acts constituted contempts, so that the 

^ May 3, 1798. 

2 I U, S. Stat. at Larger 554; U. S, Rev, Stat, 1873-4, sec. loi. 

^ S U, S, Siat, at Large, 

^ See supra, ch. iii, 244. 
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citizen might know when he was committing a crime or act 
punishable by Congress or the courts. The statement of 
Thomas Jefferson on the Aurora case explains the situation 
very well.^ 

As has been shown, there was always great doubt in Con- 
gress as to the power of either House to- punish contumacious 
witnesses and compel testimony, especially where such pro- 
ceedings had to do with investigations for the purpose of 
acquiring information to aid in the making of legislation.^ 
When this power was used in connection with the privileges 
of Congress, enumerated in the Constitution® it was not 
considered so arbitrary. 

However, admitting that Congress had the constitutional 
and common law right to punish for contempts, the question 
was often asked when this power was used, what constitutes 
a contempt and what is the extent of Congress’ power to 
punish for the same? Many Congressmen felt the way 
Jefferson did, as stated in his comment on the Aurora case. 
They held that to keep this great power undisclosed and un- 
defined was a wholesale denial of the Fifth and Sixth Amend- 
ments to the Federal Constitution guaranteeing individual 
liberty. 

For example, Mr. Spencer of New York on January 9, 
1818, submitted the f ollowing preamble and resolution to the 
House: 

The House of Representatives entertaining great doubts of its 
power to punish John Anderson for his contempt of the House, 
and his outrage upon one of its members, 

Resolved, That all further proceedings in this House against 
the said John Anderson do cease, and that he be discharged from 
the custody of the Sergeant-at-Arms. 

1 See supra, ch. ii, pp. 51-53 or Jefferson's Manual, Senate ed. 1892, 

p.194. 

2 See for example, supra, ch. ii, pp. 94-97 and ibid., ch. iii, pp. 161-167. 

s 3ee supra, ch. iii, p, 163. 
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Resolved, That the Attorney General of the United States be 
directed to institute such proceedings against the said John 
Anderson for his said offense, as may be agreeable to the laws 
of the United States and the District of Columbia. 

Resolved, That the Committee on the Judiciary be instructed 
to inquire into the expediency of providing by law for the pun- 
ishment of any contempt of the Senate or House of Representa- 
tives of the United States and of any breach of the privileges of 
either House.^ 

The subsequent history of this case shows that a majority 
of the members of the House entertained no such doubts and 
we find both Houses of Congress following the English pre- 
cedent of strongly asserting its incidental power to punish 
for contempts in cases of breaches of privileges or of con- 
tumacious witnesses while refusing to define the limits of 
this power by statute.^ 

Whether an act of a witness, for instance, constituted a 
contempt, Congress decided in each individual case, although 
precedent was followed rather closely. It was seldom in- 
deed that either House decided against the use of this power. 
It might be said that many of the decisions of Congress as 
to contempt were influenced more by passion or political 
partisanship than by cool judgment.® 

Moreover, when Congress finally did enact a statute de- 
fining certain contempts^ its action was not based on the 
desire to hang up a law for the inspection of all and thus 
define its authority in these cases, but simply to add further 
punishment and penalties to those already existing and make 
its power more effective. For, at the time the Act of 1857 
was passed the House was defied by a contumacious witness 

^ 15th Gong., 1st sess., Journal of the House, p, 129. 

2 See discussion supra, ch. ii, pp. 74-82. 

3 See case of Patrick Woods, supra, ch. iii, pp. 180-184. 

^ Act of January 24 1857, ch. xix, ji Stat 155, 
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and the debates show that passion dictated the enactment of 
this legislation, which was mshed through Congress so fast 
that many of its opponents claimed that it was passed for the 
sole purpose of punishing the contumacious witness then be- 
fore the House and would be ex post facto legislation. This 
most important statute enlarging the powers of either House 
of Congress to coerce testimony and punish for contempt 
grew out of the obstinacy of J. W. Simonton, a newspaper 
correspondent of the New York Times, who, on being ex- 
amined before a select committee of the House appointed to 
investigate certain charges in the Times that members of 
Congress had entered into corrupt combinations to influence 
legislation, stated that members had offered to sell their 
votes through him, but refused to disclose the names of such 
members on the alleged ground that it would be a breach of 
honorable confidence to do so/ 

The committee, in reporting his contumacy to the House 
stated that they were impressed by 

the materiality of the testimony withheld by the witness as it 
embraced the letter and spirit of the inquiry directed by the 
House and that it was necessary that the witness give this testi- 
mony in order that the House could purge itself of unworthy 
members, in case it were true. 

The committee deemed it utmecessary to enter into elaborate 
argument to establish the power of the House in this case, 
for they pointed out that, the summons issued under the 
hand of the Speaker and was tested by the Clerk of the 
House, and the contumacy of the witness is a contempt of 
that authority.” The committee further mentioned the act 
passed May 3, 1798 giving authority to swear witnesses and 
punish false swearing as perjury and asked, is it then, no 
contempt of the authority of this House (and the committee 

1 See supra^ ch. iii, pp. I50-I54‘ 
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acting are acting as and for the House in this investigation) 
for a witness to refuse to testify to material facts within his 
knowledge?'' The committee concurred unanimously in the 
opinion '' that the House is clothed with ample power to 
order the party into custody there to remain until released by 
the same authority, or upon the expiration of the present 
Congress '' and recommended the adoption orf a resolution 
directing the Speaker to issue his warrant ‘'directed to the 
Sergeant-at-Arms, commanding him to take into custody the 
body of the said James W. Simonton, wherever to be found, 
and the same forthwith to have before the said House, at 
the bar thereof, to answer as for a contempt of the authority 
of this House." ^ As part of this report, Mr. Orr, chair- 
man of the committee, said he would also like to submit a 
bill, “ more effectually to enforce the attendance of witnesses 
on the summons of either House of Congress, and to compel 
them to discover testimony. The resolution calling for the 
arrest of Simonton was passed by the House by a vote of 
164 to 16. The question then recurred on the bill reported 
by the committee. 

The bill as originally reported contained two sections as 
follows : 

Section 1 . That any person who may be summoned as a witness 
by the authority of either House of Congress to give testimony, 
or to produce papers upon any matter before either House, or 
before any standing committee of either House, and who shall 
willingly make default, or who appearing, shall refuse to dis- 
cover all the facts and circumstances within his knowledge when 
demanded, shall be, in addition to the pains and penalties now 
existing, liable to indictment as for a misdemeanor in any court 
of the United States having jurisdiction thereof, and, shall 
on conviction, be punished by a fine not exceeding one thousand 
dollars and not less than one hundred dollars, and by imprison- 

1 34th Cong., 3d sess., Globe, pp. 403, 404, January 21, 1857. 
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ment in the penitentiary for not less than one month and not 
more the twelve months. 

Section II. That no person examined, or testifying before 
either House of Congress or before a committee of either House 
of Congress, shall be held to answer criminally in any court of 
justice of the United States, or shall be subject to any penalty 
or forfeiture fpr any act or fact touching which he shall be 
required to testify before either House or committee, and as to 
which he shall have testified whether before or after this act; 
and that no statement made or paper produced, by any witness 
before either House of Congress, or the committee of either 
House, shall be competent testimony in any criminal proceeding 
against such a witness in any court of justice; and that no wit- 
ness shall hereafter be allowed to refuse to testify to any fact 
or to produce any paper touching which he may be examined, 
for the reason that his testimony, or the production of such 
papers, might tend to disgrace him or otherwise render him 
infamous.^ 

A sharp debate f ollowed the introduction of this bill in the 
House. In support of the bill Mr. Orr said: 

The committee may not be able to proceed in their investigation 
so as to report the facts to the House, unless such a bill is 
passed to give us authority to bring witnesses before us, and 
to inflict a greater punishment than the committee believe the 
House possesses the power to inflict. Some gentlemen say that 
the very fact of presenting this bill is an admission that the 
House has no power upon this subject, and that it negatives the 
resolution which we have already adopted, that is, to take 
Simonton into custody and bring him before the House to an- 
swer for his contempt. No such thing. The power of this 
House I believe it is conceded by all, in reference to the punish- 
ment which it can impose for a breach of its privileges or con- 
tempt terminates with the adjournment of Congress. It term- 
inates upon the 4th of March; and the committee are satisfied 

134th Cong., 3d sess., Globe, p. 404. 
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that if the House exercise all the power which the majority on 
this floor claim that it can exercise, that it will be insufficient to 
extort testimony from unwilling witnesses. That is the position 
in which we are placed and that is the reason for the necessity 
for this special report from the select committee.^ 

Mr. Orr definitely stated that the object of^the bill was to 
give ‘‘additional authority, and to impose additional pen- 
alties on a witness who fails to appear before an investigating 
committee of either House or who, appearing, fails to answer 
any question.’' With reference to the need for the first 
section he said : 

Suppose a witness fails to attend, what is the remedy? We pass 
a resolution such as we passed this morning . . . and bring a 
contumacious witness to the bar of the House. He makes his 
statement, if you choose. The House considers the excuse 
which he tenders for his contumacy is insufficient and the House 
orders him into the custody of the Sergeant-at-Arms. Until 
when? Your power to punish for any contempt committed 
against the authority of the body of which you are members 
expires unquestionably when the commission of the members 
constituting that body expires. Of that there can be no.:doubt. 
A question might be raised on that point in the Senate of the 
United States, where a majority of the Senators hold over four 
years from the particular time when a matter of this sort should 
transpire. But in this House where the commissions expire, 
there is no doubt on that question. I believe that no one has 
ever held that the House has authority to go beyond the limita- 
tion of the term for which the members are elected in punishing 
witnesses for contempt of the authority of the House. Is that 
punishment adequate? What would be the term of imprison- 
ment? Take the case we have before the House, and the im- 
prisonment under its order could not be for more than five 
weeks.^ 

1 34th Cong., 3d sess., Globe, p. 405. 

^ Ibid,, p. 406. 
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In further emphasis of the need for the first section of 
the bill, Mr. Orr stated another possibility; 

Suppose that two days before the adjournment of this Con- 
gress there is a gross attempt on the privileges of this House 
by corrupt means of any description; then the power of this 
House extends"»only to those two days. Is that an adequate 
punishment? Ought we not then, to pass a law which will 
make the authority of the House respected; and in addition 
to that, after this bill has passed, this House will turn these mat- 
ters over to the courts — ^tribunals which have the time, educa- 
tion and facilities for investigating such charges ? This House 
cannot undertake to constitute itself a court to determine all 
these things, because it would consume too much time. An en- 
tire session might be exhausted by them if there were a series 
of contempts.^ 

As to the second section of the bill Mr. Orr said: 

When a witness’ is brought to a particular point, to material 
facts within his knowledge, with reference to combinations 
which we are charged to examine into, he folds his arms and 
says to the committee ‘‘ I decline to answer that question because 
it will criminate myself.^’ Well, sir, that would, in the opinion 
of the committee, be a sufficient reason why the witness should 
not be called upon to answer the question. 

But Orr pointed out that these facts were material and 
essential, and the committee should have the power to secure 
such testimony. If this section becomes law it would 
lequire the party to answer, but with the provision that the 
person so testifying in that particular should not be liable to 
the pains and penalties of this act in consequence of his hav- 
ing given that testimony.’’ ^ 

In other words, it was maintained that this section was in 

134th Cong., 3d sess.. Globe, p. 406. 

^ Ibid., p. 405, * 
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effect a parliamentary pardon for every criminal act of which 
a witness, testifying before either House of Congress, or a 
oommittee, may disclose himself to have been guilty. It was 
further maintained that this had always been the rule with 
reference to parliamentary investigations. 

Cushing was referred to as an authority sanctioning such 
a principle and was cited in the debate as follows : 

It has already been seen that a witness before either House 
of Parliament can not excuse himself from answering any 
question that may be put him, on the ground that the answer 
would subject him to an action, or expose him to a criminal 
proceeding, or be the means of divulging the secrets of his 
client communicated to him in professional confidence, or be 
in breach of judicial oath as a grand juror, or of a voluntary 
oath as a free man, or the like; some of which would be suffi- 
cient grounds of excuse in a court of justice. This difference 
between proceedings in Parliament and in ordinary courts has 
been established upon the grounds of public policy, and is con- 
sidered to be fundamentally essential to the efficiency of a par- 
liamentary inquiry. But while the law of Parliament thus de- 
mands the disclosure of the evidence, it recognizes to the fullest 
extent the principle upon which the witness is excused from 
making such disclosures in the ordinary courts of justice, and 
protects him against the consequences which might otherwise 
result from his testimony; the rule of Parliament being that no 
evidence given in either House can be used against the witness 
in any place without the permission of the House, which is 
never granted, providing the witness testifies truly.^ 

Two amendments were immediately offered to the bill, 
one by Mr. Cobb to the effect that 

in case any witness shall refuse to testify or produce papers 
when summoned as hereinbefore provided, before the House or 
the Senate, or any committee of either House, such person so 

^^4th Cong,, 3d sess., Clo&e', p. 428. 
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offending may, by order of the House whose authority he resists 
be imprisoned in the jail of this District for any time not ex- 
ceeding six months. 

He said he thought this amendment was necessary because 
a minority of the House do not believe that power to im- 
prison witnesses refusing to testify or produce papers before 
one of our committees exists without the passage of a law 
or rule upon that subject, that while the majority hold a 
different opinion, they ought, in deference to the views of 
the minority, to place this matter beyond doubt. This 
amendment Mr. Cobb introduced as an additional section 
to the bill.^ 

Mr. Ritchie moved the following amendment as a proviso 
to the second section: Provided, that nothing in this act 
contained shall exempt a witness from prosecution and 
punishment for perjury committed by him in giving his testi- 
mony when required as aforesaid, or for forgery committed 
by him of any matter he may produce.” ^ 

Strenuous opposition developed to the bill in the ensuing 
debate. Those opposing the bill claimed it was a denial of 
the constitutional rights of the citizen in that it was contrary 
to the Fourth and Fifth Amendment to the Constitution, for 
it sanctioned unreasonable searches and seizures, compelled 
a person to be twice put in jeopardy for the same offense and 
compelled a man to criminate himself. It was claimed that 
the second section was especially dangerous as a person might 
for example, 

offer his bribe to a Congressman to affect his vote. The law 
says that a man can be indicted, and if convicted, confined to the 
penitentiary for three years. Suppose he finds that his con- 
duct may be exposed to publicity. He invokes a friendly hand 

^ 34th Cong., 3d sess,, Globe, p. 405. 

^ Ibid,, p. 404. 
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and gets an article published in a newspaper. Congressional 
integrity is alarmed, the honor of the House feels itself sullied, 
a committee is appointed, this fellow is summoned as a witness, 
and by the second section of this bill, having testified to the 
fact, he slips all responsibility under your general law, and 
commutes his punishment for your pardon. He is told you are 
not to be punished for the acts to which you haye testified, and 
for which you might have been punished under the existing laws. 
You are relieved from the tender mercies of a jury. We repeal 
the statute laws of the United States for your benefit and re- 
mit in your behalf the penalty now inflicted upon criminals of 
your class and degree.^ 

This latter argument was answered by Mr. Orr, who said 
it was more important that the House should purge itsdf 
than that an individual should be convicted before a criminal 
court. ^ 

i To the protest that this was a proposal to change the great 
rule of common law — the rule that no man is bound to 
incriminate himself on any charge or in any court the 
answer was that it was common to change common law by 
the enactment of statutes. 

Others protested that this was too hasty legislation, that 
the bill should be referred to the Committee on the Judiciary 
for further consideration. In making this suggestion, Mr. 
H. Marshall said, '' I have no idea of the Committee on the 
Judiciary being overslaughed in this style.” ^ However Mr. 
Orr said that time was passing, that the bill should be 
passed now by the Congress of the United States in order 
that it might ferret out and expose all the corruptions that 
have been charged on members of this House.” 

^ 34th Cong., 3d sess., Globes p. 431. 

2 p. 432. 

* See Wigmore, op. cii., vol. iv, sec. 2250. 

* 34th Cong., 3d sess., p. 406, : 
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If the House intends to say to recusant witnesses that, for con- 
tinued contempt, they shall suffer more than mere imprisonment 
from now to the end of the session, we must pass it without re- 
ference to any committee. This bill should be passed in order 
to give some efficiency and vitality to this investigation which 
this House has instituted.^ 

Still furtheV protest was made against the bill on the 
ground that it was unnecessary, that the Houses already had 
sufficient power to punish for contempt. Some said also that 
the very fact of the committee’s offering this bill showed 
that the House had no power on the subject. 

Finally after the House had called Simonton before its 
bar and ordered him into the custody of the Sergeant-at- 
Arms for his continued refusal to answer the questions of 
the committee, Mr. Davis for the select committee defied by 
Simonton offered a substitute bill for the bill originally sub- 
mitted, and the two amendments by Cobb and Ritchie. 

This bill read as follows : 

Section I. That any person summoned as a witness by the 
authority of either House to give testimony, or to produce 
papers, upon any matter before either House of Congress, who 
shall willingly make default, or who appearing shall refuse to 
answer any question pertinent to the matter of inquiry in con- 
sideration before the House or committee by which he shall be 
examined, shall, in addition to the pains and penalties now ex- 
isting, be liable to indictment as and for a misdemeanor in any 
court of the United States having jurisdiction thereof, and on 
conviction, shall pay a fine not exceeding one thousand dollars, 
and not less than one hundred dollars and suffer imprisonment 
in the penitentiary not less than one month nor more than 
twelve months. 

Section II. That no person examined and testifying before 
either House of Congress or any committee of either House, 


^ 34th Cong., 3d sess.. Globes p. 432. 
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shall be held to answer criminally in any court of justice, or 
subject to any penalty or forfeiture, for any fact or act touch- 
ing which he shall be required to testify before either House of 
Congress, or any committee of either House, as to which he shall 
have testified, whether before or after this act ; and that no state- 
ment made or paper produced by any witness before either 
House of Congress, or before any committee o^ either House, 
shall be competent testimony in any criminal proceeding against 
such witness in any court of justice; and no witness shall here- 
after be allowed to refuse to testify to any fact or to produce 
any paper touching which he shall be examined by either House 
of Congress or any committee of either House, for the reason 
that his testimony touching such fact or the production of such 
paper may tend to disgrace him, or otherwise render him in- 
famous, Provided, That nothing in this act shall be construed 
to exempt any witness from prosecution and punishment for 
perjury committed by him in testifying as aforesaid.^ 

(Mr. Davis in explaining the alterations in the original bill 
said that they were confined simply to making the language 
more precise, in order that there might be no difficulty, if a 
case should arise, in knowing exactly what the courts would 
have to pass upon/’ The only alteration in the first section 
of the bill was to substitute for the language, if a witness 
shall refuse or fail to discover the facts and circumstances ” 
the words, “shall fail to answer any question/’ This change 
being made, Mr. Davis said, 

in order that there might never arise a question as to whether 
the witness had held back a part of the circumstances, and only 
discovered a portion, and so as to confine the judicial inquiry to 
the fact whether he had willingly refused to answer, leaving 
entire freedom as to the kind of answer he shall make to the 
question.^ 

^ 34th Cong., 3d sess., p. 427. 

Uhid, 
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The modification of the second section was only in the 
addition of the proviso moved by Mr. Ritchie, providing that 
nothing in the act shall exempt the party from prosecution 
for any perjury committed in the course of such an investiga- 
tion. Mr. Cobb’s amendment was neglected in this substi- 
tute bill. 

Mr. Davis gave a very strong argument in support of the 
committee’s bill, now in its slightly altered form. He stated 
that 

the first section of the bill confers no summary power on any 
tribunal, it increases no power now existing in any committee, 
and confers no power to be exercised either by the committee or 
the House. It makes a mere substitution of a judicial proceed- 
ing by attachment of a parliamentary body. It substitutes a 
definite and efficient punishment for an indefinite and inefficient 
punishment. It substitutes the quiet formality of judicial pro- 
ceeding in lieu of the irregular proceedings which occurred in 
this House yesterday, in attempting to exercise such jurisdiction 
as is necessarily incident to any parliamentary investigation. 

He further pointed out that this bill would thus throw the 
safeguard of a judicial trial around a contumacious witness, 
and allow him to be equitably punished according to the 
gravity of the offense. Moreover he showed that in addi- 
tion to this security of the rights of the citizen, it removes 
him from the passions and excitement of this Hall — ^where 
partisans may frequently, in political questions, carry into 
the measures of punishment their party hostilities.” 

In speaking for the second section Mr. Davis emphasized 
the points already established in the debate on the original 
bill, saying: 

The first portion of the second section is intended to grant a 
parliamentary pardon beforehand to every witness who, on 
the summons of the House or a committee, shall appear before 
them and testify to any fact of which he may have been guilty, 
otherwise there is no mode by which a pardon can be granted. 
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This was necessary he said in order to remove the obstacle 
to the investigation of parliamentary corruption/’ The 
purity, dignity and existence of the Republic, demand that 
every fear should be taken away from the mind of the wit- 
ness, in order that he may honestly and freely explain and 
disclose ever3rthing touching himself as well as any other 
person/’ 

The second clause of the second section of the substitute 
bill, Mr. Davis explained, was simply following out the long 
established practice of Parliament in similar proceedings, 
namely, to prevent those facts, which the party has disclosed 
from being given in evidence against him, which would tend 
to criminate him.^ 

Study of the second section of the substitute bill thus shows 
it performed two acts for the witness compelled to give 
criminating testimony, first, it granted a complete pardon 
for any fact or act to which he should be required to testify, 
that is, it repealed the criminal law in his favor, and second, 
it disqualified those facts which a witness has been compelled 
to give from being given in evidence against him in any 
criminal proceeding. 

During the debate on the substitute bill Mr. Letcher said 
he 

would like to suggest the propriety of adding a third section 
to the bill which will make it the duty of the Speaker of the 
House, or of the Clerk of the House, to report to the attorney 
for the District of Columbia any failure that may occur under 
the law, in order that a prosecution may be instituted.^ 

His suggestion was approved by the House and became the 
third section of the act. It was not debated in either the 
House or the Senate and seems to have been interpreted as 

^ 34th Cong., 3d sess., Globe^ p. 427. 

^Ibid. 
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a mandatory provision requiring the officers named, when a 
witness shall fail to testify . . . and the facts shall be reported 
to the House, to take cognizance as in the case of any 
other provision of law. Under some further urging by Orr 
and Davis, the House finally approved the substitute bill 
with the third section added, by the overwhelming vote of 
183 to 12 and sent it to the Senate.^ 

The bill met sharp opposition in the Senate but it was 
shortlived. Senator Pugh from Ohio, perhaps the most 
eminent jurist of the party then controlling the Senate, in 
opposing the second section of the bill said : 

The provision will operate in practice as an advantage to those 
who are most guilty and least scrupulous, enabling them to 
escape the just consequences of their own crime by the betrayal 
of their less culpable associates. It is the system too frequently 
practiced of granting pardon to that one of two or more prisoners 
who will testify for the prosecution, a system the mischiefs 
of which are so enormous as to have induced the general opinion 
that the greatest knave is the first to become the State's evi- 
dence.^ 

Certain Senators were especially antagonistic to the second 
section of the bill which they said was a denial of the great 
common law right of every citizen. The objection was an- 
swered by the statement that 

the bill takes away the exemption afforded by the common law, 
that a witness need not testify where the matter on which he 
may give testimony will criminate himself and takes away the 
exemption that he may refuse to testify when the matter may 
render him infamous, but grants him a parliamentary pardon 
for such acts as he testifies to. 

The question was asked, Is it not better to trench on the 

1 34th Cong., 3d sess., Globe, p. 433. 

* Ibid., p. 442. 
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rights of the individual man than thus to tamper with the 
great and sacred rights of a government? The violation of 
the case justifies this violent innovation upon the common 
law.'' ^ After some further debate the Senate also became 
thoroughly convinced of the need for the legislation and 
passed the bill without amendment by a vote of 46 to 3.^ 

It is obvious that this statute was passed^ for two main 
reasons, first, to increase the power of either House of Con- 
gress to punish for contempt in cases of contumacy of wit- 
nesses, and second, to compel criminating testimony. A third 
reason, although undoubtedly a minor one, was that the effect 
of the enactment of this legislation would be to remove the 
trial of cases of contempt of either House of Congress from 
their respective bars to the courts, where passion and part- 
isanship would not influence the decision against the prisoner 
and where he would have a trial by jury and all the other 
constitutional safeguards of court proceedings. This ad- 
vantage of the statute was mentioned both in the House of 
Representatives and the Senate. 

The Congressional power to punish for contempt in cases 
of contumacy of witnesses prior to the enactment of this 
statute was restricted to imprisonment of the witness in 
contempt to the end of the session. Neither House con- 
sidered that its power went beyond this limit. The attitude 
of Congress in this respect followed the dictum in Anderson 
V. Dunn that a period is imposed by the nature of things ; 
since the existence of the power that imprisons is indis- 
pensable to its continuance and although the legislative power 
continues perpetual, the legislative body ceases to exist at 
the moment of its adjournment or periodical dissolution. It 
follows that the imprisonment must terminate with that 

^ 34th Cong., 3d sess., p. 445. 

Ibid,, p. 445. 
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adjournment/’ ^ It is true that the House of Representa- 
tives punished Woods in 1868 by sentencing him under its 
common law power to three months in jail for an assault on 
a member and that his term of confinement extended beyond 
the session,^ but this has always been looked upon in Con- 
gress as having been unconstitutional Af ter the enactment 
of this statute'* it was clearly possible for the penalties in 
cases of contempt to be cumulative, that is, either House of 
Congress defied by a witness could punish him under its 
common law power, and then report his case to the courts 
where he could be further punished under the statute of 1857 
by fine and imprisonment. That such a procedure was con- 
stitutional was the ruling in In re Chapman ( 166 U. S. 668) . 

It is a curious fact that in spite of the reasons given above 
for the enactment of the statute of 1857, its adoption by 
Congress made little difference in the procedure of the 
Houses of Congress in punishing for contempt. Simonton 
was not punished under this statute although the immediate 
reason for its enactment was to inflict greater punishment 
upon him than the House thought it had under its common 
law power. The vast majority of contumacious witnesses 
after 1857 were punished by the Houses of Congress with- 
out reference to this statute.^ This practice was clearly a 
violation of the third section of the statute which made it 
mandatory on the presiding officer of the House concerned 
to report the facts of contumacy of witnesses to the district 
attorney of the District of Columbia. The most probable 
reason for this is, that if contumacious witnesses were turned 
over to the courts as provided for in the statutes, the Houses 
of Congress lost any further immediate opportunity to coerce 
testimony from them. On the other hand, if either House 

^ See infra, ch. vi, p, 344. 

2 See supra, ch. iii, pp. i8o--i84. 

® See supra, ch. iii, p. 227. 
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called a contumacious witness before its bar and, because of 
his persistent refusal to testify, put him in jail for a few days, 
it could easily happen that he might have a change of mind 
and decide to answer, thus giving the House the testimony 
it wanted. This often happened after 1857; witnesses in 
contempt for refusing to answer questions of an investigat- 
ing committee have, after being held in custody for a few 
days, decided to answer and secure their freedom. This 
meant that the desired information could be secured and 
hence investigations made more efficient. However, after 
the decision in Kilbourn v. Thompson (ii88o) holding that 
the courts had the power to review the Congressional power 
to punish for contempt, both Houses of Congress tended to 
use their common-law power to punish for contempt less 
frequently and contumacious witnesses were reported to the 
courts for punishment according to the statutes, for it was 
realized in Congress that a contumacious witness imprisoned 
by order of either House would promptly apply for a writ of 
habeas corpus seeking his release. 

An important distinction between the inherent common 
law power of Congress to punish for contempt and its power 
to enact legislation providing for punishment for this offense 
should be made at this point. 

The common law power of Congress to punish for con- 
tempt in cases of contumacy of witnesses is really not a 
punitive power at all ; it is a coercive power. In other words, 
neither the House of Representatives nor the Senate has, in a 
sense, the power to punish witnesses for contempt who re- 
fuse to testify or appear before their committees, but they do 
have the power to imprison a contumacious witness until he 
does testify, or until the adjournment of the session. This 
is obviously coercion. There has never been a case where a 
contumacious witness of either House of Congress has been 
kept in custody after he has agreed to testify and purge him* 
self of his contempt 
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Hence neither House of Congress has the inherent or 
common law right to sentence a contumacious witness to, 
say, one year in jail or give him a heavy fine. This is an 
exercise of punitive power which can be used by Congress 
only through the enactment of appropriate legislation en- 
trusting such power to the courts. 

With respecf to the common law power of Congress to 
compel criminating testimony, there is no doubt that such 
testimony had been frequently demanded of witnesses by 
Congressional committees of investigation before the enact- 
ment of this statute. In fact, there was always a strong 
feeling in Congress that criminating testimony could be com- 
pelled from witnesses regardless of whether such witnesses 
were granted a parliamentary pardon for such acts or facts 
to which they testified or not, on the ground that the Fifth 
Amendment had no more application to these proceedings 
than the other Amendments to the Constitution securing 
personal rights.^ At any rate, as pointed out above, in order 
to remove all doubt as to its power in this respect, the act 
was passed, extending complete pardon in such cases. 

The general effect of this statute was, then, to add to the 
Congressional power of investigation. In the first place, a 
witness refusing to testify or appear before a Congressional 
investigating committee was liable not only for his contempt 
of the particular House concerned, but his offense also con- 
stituted a misdemeanor under the statutes, making him liable 
to jail sentence and a fine. Nor could the court use its dis- 
cretion and simply fine him. The statute read fine — and — 
imprisonment. In the second place, a witness in testifying 
before a Congressional investigating committee could not 
take refuge behind the provision in the Fifth Amendment 
protecting persons from demands for criminating testimony. 

The second section of the statute containing the immunity 


^ See supraj ch. iv, p. 251. 
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provisions for witnesses oompelled to give criminating testi- 
mony did not prove the valuable addition to the statutes of 
the Untied States anticipated by its friends. It was found, in 
many respects, to work greater evil than good. It continued 
in force until 1862, when it was amended, after part of it was 
found “ to have cheated justice of its dues more often than 
it had aided its administration, and its existence had come 
to be a crying evil.” It was repealed by the unanimous vote 
of both Houses of Congress.’- 

The debate in Congress on the enactment of the statute of 
1862 is instructive in that it indicates the success of the 
statute of 1857 and why a portion of it was repealed. 

On January 16, 1862, Mr. Wilson from the Committee on 
the Judiciary, introduced a bill amending the provisions of 
the second section of the Act of January 24, 1857.^ He 
stated that the bill proposed to amend the second section of 
the act referred to, so as to provide that the testimony of 
witnesses examined before either House of Congress, or by 
a committee of either House, should not be used as evidence 
in any criminal prosecution of such witness in any court of 
justice, provided that no official paper or record produced by 
such witness in such examination be included within the 
said privilege of said evidence so as to protect such witness 
from any criminal prosecution. The bill further provided 
that hereafter no witness “ shall be allowed to refuse to 
testify to any fact, or to produce any paper, touching which 
he shall be examined by either House of Congress, or by any 
committee thereof, for the reason that this testimony may 
tend to disgrace him or otherwise render him infamous; 
provided that nothing contained in the bill shall exempt any 
witness from prosecution or punishment for any felony com- 
mitted by him in testifying.” 

1 37th Cong., 2d sess., Globe, pp. 364, 430. 
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Mr. Wilson said the purpose of this amendment was to do 
away with that portion of the second section of the Act of 
1857, which has operated as a general pardon concerning all 
offenses in relation to which a witness before a Congressional 
committee may have been called to testify, or in relation to 
which a witness presenting himself voluntarily before a 
committee may have been permitted to testify. Under the 
second section of this act, he explained, 

the defendants in the case of the Government against Russell 
and Floyd were discharged from all liability concerning the 
embezzlement of the Indian trust bonds, and all other witnesses 
who may testify concerning any act, no matter how criminal, 
before an investigating committee of Congress, are discharged 
in like manner. It is for the purpose of remedying this evil 
that this amendment of the law is proposed. 

1 may say further, that I understand that almost every day 
persons are offering to testify before the investigating com- 
mittees of the House in order to bring themselves within the 
pardoning power of the Act of 1857, and it is to prevent any 
more of such cases of pardon that we ask the House to pass this 
bill. 

The bill was passed without debate.^ 

There was some debate on the bill in the Senate,* although 
most of the opposition was to the meaning of certain phrases 
in the amendment. Mr. Turnbull, Senator from Illinois 
told the Senate that the Act of 1857 had operated so as to 
discharge from prosecution and punishment persons who 
were brought before these committees and testified touching 
matters for which they might have been prosecuted. In 
fact he claimed this Act offered an inducement for the worst 
criminals to appear before an investigating committee. “Here 
is a man who stole two millions in bonds, if you please, out 

^ 37th Cong., 2d sess,, Globe y p. 431. 

2 JHd., pp. 428, 429, 430, 43n 
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of the Interior Department. What does he do? He gets 
himself called as a witness before one of the investigating 
committees, and testifies something in relation to that matter 
and then he cannot be indicted/' He showed how that very 
case occurred, the very clerk who purloined two millions in 
bonds from the Interior Department was discharged and the 
indictment against him quashed, because he had made some 
statement in reference to the matter before an investigating 
committee. ''So it was with the former Secretary of War; 
there were two or three indictments against him in this dis- 
trict, but my information is that they were all quashed, upon 
the ground that he also had testified before a Congressional 
Committee." 

Protest was made in the Senate that if this amendment 
prevailed, witnesses would be compelled to testify against 
themselves with no exemption from prosecution for what 
they had said. Senator Wade in answering this objection 
said: 

I do not care what the old common law was. Combinations are 
formed here by great numbers of men to defraud the Govern- 
ment, and no light can be had while any o£ them can say, I can- 
not testify in this case without criminating myself or tending to 
disgrace myself. The rule might do well enough perhaps in its 
application to well defined crimes at common law, such as 
larceny, manslaughter, or any of that class of offenses that 
generally involve not more than one or two persons, but the 
delinquencies into which our committees inquire frequently 
involve vast masses of men, all combined and keeping each 
other's secrets for the purpose of defrauding the Government. 
The principles of the common law are altogether too narrow to 
afford us opportunity to attain justice in such cases. ... I have 
not dared to enter upon certain investigations before a commit- 
tee of which I am a member, for the reason that the law as it is 
now, exculpates great rascals from the responsibility they owe 
to the government, and gives entire immunity to any man touch- 
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ing any matter you see fit to inquire of him about. I wonder 
how such a law was ever passed. I never should have believed 
that such a law was on your statute book if it had not been 
suggested to me, and I had not found it. I was astonished to 
find a law in existence providing that if you inquired of any 
witness in regard to any delinquency that had arisen, he 
should be exculpated from that moment from the consequences 
of his crime. 

The bill was passed without amendment. 

O'f course it is obvious that the second section of the Act 
of 1857 overreached itself. It will be noted that by this 
law full pardon was given to a witness on account of every 
act he testified tO' before the Houses of Congress or its com- 
mittees. At the time this section was considered, Cushing 
was cited as authority for such an act.^ However Cushing 
did not say that it was customary in England to grant a 
pardon for every act testified to* before a legislature, but 
rather that no evidence given in either House might be used 
against the witness in any other place. It was exactly this 
form of statement that the Act of 1862 followed. 

If the practice of the English Parliament was to exclude 
such evidence from being used in any other place as Cushing 
states, then Congress went Parliament one better by grant- 
ing full pardon to a witness for any act to which he might 
testify. 

That Congress can easily go to extremes is proven by the 
legislative history of these two acts, for the act of 1S57 was 
passed by a nearly unanimous vote and repealed five years 
later by a unanimous vote. 

In 1873 ^ general revision was made of the United States 
Statutes and all the above acts were included in the United 
States Revised Statutes as sections loi, 102, 103, 859 and 
104 as follows ; 


^ See supra, ch. v, p. 308. 
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Sec. loi. — The President of the Senate, the Speaker of the 
House of Representatives or a Chairman of the Committee of 
the Whole, or of any committee of either House of Congress is 
empowered to administer oaths to witnesses in any case under 
their examination. 

Sec. 102. — Every person, who having been summoned as a 
witness by the authority of either House of Congress, to give 
testimony or to produce papers upon any matter under in- 
quiry before either House, or any committee of either House 
of Congress, willfully makes default, or who, having appeared, 
refuses to answer any question pertinent to the question under 
inquiry, shall be deemed guilty of a misdemeanor, punishable 
by a fine of not more than |i,ooo nor less than $ioo and im- 
prisonment in a common jail for not less than one month nor 
more than twelve months. 

Sec. 103. — No witness is privileged to refuse to testify to 
any fact, or to produce any paper, respecting which he shall 
be examined by either House of Congress or by any committee 
of either House, upon the ground that his testimony to such fact 
or his production of such paper may tend to disgrace him or 
otherwise render him infamous. 

Sec. 859. — No testimony given before either House, or before 
any committee of either House of Congress, shall be used as 
evidence in any criminal proceeding against him in any court, 
except in a prosecution for perjury committed in giving such 
testimony. But an official paper or record produced by him is 
not within the same privilege. 

Sec. 104. — ^Whenever a witness summoned as mentioned in 
sec. 102, fails to testify, and the facts are reported to either 
House, the President of the Senate, or the Speaker of the 
House, as the case may be, shall certify the fact under the seal 
of the Senate or the House to the District Attorney for the 
District of Columbia, whose duty it shall be to bring the mat- 
ter before the grand jury for their action. 

Subsequent interpretation of these statutes pertaining to 
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witnesses brought out many interesting questions and also 
a varied procedure in Congress. 

One of the most important questions debated in Congress 
after these acts were passed, was, did Congress by enacting 
this legislation, surrender its common law power to punish 
for contempt, that is, was it not proper to interpret the action 
of Congress in ’’enacting these statutes as meaning that it had 
now hung up a definite rule as to what constituted a contempt 
and that in the future when a witness refused to testify it 
would not punish such refusal as a contempt by holding the 
contumacious witness in custody until he purged himself or 
Vv^as released at the end of the session, but rather would im- 
mediately certify such refusal to the district attorney as the 
statutes provided, in which case this refusal of the witness to 
testify would be punishable as a misdemeanor. 

For example, we find Senator Thurman saying in the case 
of Z. L. White and H. J. Ramsdell: " 

Whatever may have been the law of the courts 
the power to punish for contempts, or whatever may have been 
the law of the Senate in regard to the power to punish for con- 
tempts, I am perfectly well satisfied in my own mind that since 
the enactment of the statute that makes it an indictable offense 
for a witness to refuse to answer proper questions when put to 
him by the Senate or one of its committees, we can no longer 
exercise the common law power of punishing for contempt. 

For he said that if the Senate should punish the above men- 
tioned witnesses and put them in jail, the punishment that 
we inflict would bar an indictment in the District court, for 
the Constitution says in plain terms that no person shall be 
twice put in jeopardy for the same offense.’' 

This argument was answered in the same case by Senator 
Carpenter from Wisconsin who said : 

^42 Cong., 1st sess., Globe, p. 849. See supra, ch. iii, pp. 1 90-1 97. 
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The statute referred to by the Senator from Ohio in words pro- 
vides that, that trial and punishment provided for in that first 
section shall be, “ in addition to the pains and penalties now ex- 
isting.” ^ It is therefore apparent on the face of the statute that 
it was not the intention of the framers to take away from this 
body the power to do anything it could have done in such a case 
as this if that statute had not been passed. 

It will be recalled that this latter statement is in complete 
accord with the intentions of the committee which reported 
this bill to the House, ^ and also with the practice of the 
House. 

The case of White and Ramsdell occurred in 1871, hence 
before the revision of the statutes. After the revision it will 
be noted that the words, “ In addition to the pains and 
penalities now existing ” were dropped. Naturally this 
action furnished further ammunition for those who sup- 
ported Senator Thurman’s view. 

In’’'thr^ of the most important cases of contumacious 
witnesses appearing before Congress, namely, Richard 
Irwin,® Hallet Kilbourn,'* and Chapman,® this question was 
debated at length, to wit, what was the effect of the enact- 
ment of the statute of 1857 and the revision thereof on the 
power of Congress to punish for contempt. 

In Irwin’s case, the point was made that inasmuch as the 
revision omitted the words, “ In addition to the pains and 
penalties now existing” this indicated that Congress in- 
tended to surrender its power to punish for contempt in 
cases of refusal of witnesses to testify, that it realized that 
punishing a witness for contempt and then later having him 

^42d Cong., 1st sess., Globe, p. 849. 

2 See di. V, p. 306. 

® See supra, ch. iii, pp. 202-209. 

^ Ibid,, pp, 211-225. 

^ Sqq supra, ch, iVf, pp. 262-26S. 
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punished for a misdemeanor, that is, cause him to be 
punished twice for the same offense, was contrary to that 
clause of the Constitution which prohibits any person from 
being twice put in jeopardy of life and limb because of any 
offense/’ 

Mr. Lawrence, member of the House from Ohio, ably 
opposed this ^iew. He said : 

Sir, there are or may be two offenses. There may be a crime 
against the public, and there may be an offense against the au- 
thority and power of the House. 'When we punish for con- 
tempt it is an exercise of the power of this House to punish for 
an offense against this House. That clause of the Constitution 
which prohibits any person from being twice put in jeopardy of 
life and limb because of any offense, has no reference to the 
exercise of common parliamentary power by the House of 
Representatives. It relates only to the administration of crim- 
inal justice and to those offenses which by law are classified as 
crimes, and which may be punished in the courts. ... It ha^^en 
said that the Revised Statutes containing the law^^f% the 
courts power to punish a refusal to testify do nc^^ntain the 
words, “ in addition to the pains and penalties now existing.” 
They were in the revision dropped out as mere surplusage — ^as 
unnecessary. That revision, as we all know, made no change 
in the law.^ 

When Irwin was brought before the Supreme Court of 
the District of Columbia on a writ of habeas corpus, Mr. 
Justice McArthur, in dismissing the writ said : 

There can be no doubt that either House of Congress has the 
right of committing for contempts — ^all contempts which in- 
fringe upon the order, the dignity, or the purity of their legisla- 
tion, and for this purpose it is not denied but that they have the 
power of examination, of investigation, and of calling witnesses 
into their presence or before their committees, and of adminis- 


i 43d Cong., 2d sess., Record, p. 181, 


CONGRESSIONAL INVESTIGATIONS 


328 

tering oaths and putting inquiries and of punishing a refusal to 
answer. These powers are so very clearly established, now, 
that the learned counsel has not impeached them, unless Con- 
gress, by the enactment of the Statute of 1857, has abrogated 
this almost indispensable power in Congress. It is to be ob- 
served that the statute applies only to a particular species of 
contempt, and that it is to witnesses who refuse to answer ques- 
tions upon subjects of investigations before Congress or before 
its committees. 

It is said, inasmuch as Congress has created the act of a wit- 
ness refusing to answer, a misdemeanor, they have abolished it 
as a contempt. I cannot so regard it. It appears to me that 
the punishment provided in the statute for this offense does not 
merge the contempt and does not abolish the power of the 
House. It has not been so understood from the time of the 
enactment of the statute, and I believe this is the first time that 
aspect of the case has ever been presented for judicial examina- 
tion. There is nothing clearer than that the same act may be 
bc^h. a misdemeanor and a contempt.^ 

Justke^cArthur mentioned the case of Samud Houston 
as supporting this view ^ for he was, after having been tried 
and convicted and punished for contempt of the House, 
prosecuted for a misdemeanor. His defense to that action 
was his conviction before the House for contempt, and that 
he could not be twice punished for the same offense. This, 
of course, was overruled, and notwithstanding his dis- 
tinguished position, he having formerly himself been a mem- 
ber of the House, was punished both for a contempt and a 
misdemeanor before the two jurisdictions. 

Mr. Shellabarger, counsel for the Sergeant-at-Arms in 
Irwin’s case, made a very able and exhaustive statement of 

^ 43 d Cong., 2 d sess., Record, p. 707 (a complete statement of the 
judicial proceedings in this case is printed in the Record beginning at 
p. 707). 
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the powers of the House to punish for contempt and he 
maintained in his brief that 

the enactment of the statute of 1857 revision thereof 

have not repealed or modified the power of the House to punish 
for contempt, because, first, this implied constitutional power 
could not be legislated away by a statute, second, that there was 
nothing in the original act purporting to show that it intended 
to strip the House of its power to punish for contempt, third, 
that this contumacy of a witness as to contempt and also as to 
misdemeanor is in violation of the Constitution, and is the in- 
fliction of a double punishment for the same offense was 
a mistake, that rather it was not unusual for the same act 
to constitute several offenses against jurisdictions or govern- 
ments and finally the practice of the House itself is the highest 
possible authority on the question of the joint construction of 
the statute of 1857, and the decisions of the two Houses have 
been uniform ever since this act was passed; that it was not 
meant to strip the two Houses of one of their original 
highest jurisdictions, even if it were constitutionally cg^j^ent 
to do so by the act of Congress 7 

In Kilbourn’s case a brief was submitted by the contumaci- 
ous witness to the House, in which he claimed that Congress 
had surrendered its power to punish for contempt in such 
cases to the courts by the Act of 1857 and hence could not 
punish him.^ This question was brought to a direct issue, 
when the Speaker having certified to the District Attorney of 
the District of Columbia the fact of the refusal of Kilbourn 
to answer certain questions, an indictment was found by 
the grand jury and the Speaker was notified that a warrant 
had been issued for the arrest of the witness. As he was 
already in the custody of the Sergeant-at-Arms, as a punish- 
ment by the House for his contempt, the question arose, 

1 43d Cong,, 2 d sess., Record, pp. 529-533. 

2 53d Cong., 2d sess., Sen. Misc. Docs., vol. xii, p. 539. 
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should the House surrender him to the court? When the 
Marshal appeared before the Sergeant-at-Arms and asked to 
see the prisoner, his request was refused, and the Sergeant- 
at-Arms reported his action to the House and asked for in- 
structions, which put the question squarely before the House. 

The House debated at great length as to whether they 
should surrender Kilbourn to the Marshal of the court under 
the warrant issued for his arrest, after the indictment had 
been found against him. To begin with, it seems rather 
unwise for the House to have allowed this indictment to 
be returned until they had finished with the prisoner. But, 
apparently the Speaker was more prompt in performing his 
“ duty ” in this case, than in others, for he, very early in the 
proceedings, certified the facts of the refusal of the witness 
to answer certain questions. When the inf ormation reached 
the House that the indictment had been returned, he stated 
that he had done his duty as he saw it under the statute. 
Q?f^of the members of the House said they couldn’t blame 
the Sp^Skgr for this, as it was his duty to certify the facts 
to the District Attorney. 

It was the general opinion in the House as seen in the 
debates that whether they should surrender the prisoner to 
the court on the warrant issued for his arrest, was a question 
within their own discretion. And it was pretty generally 
agreed that that discretion should be exercised so as in no 
degree to waive or give up the power of the House to hold 
persons in its custody in order to compel tihem to dis- 
close facts which the House had a right to inquire into.’- 

Eventually the following resolution was adopted ; 

That Hallet Kilbourn, a recusant witness, having by this House 
been adjudged guilty of a contempt of its authority by reason 
of his refusal to answer to certain questions and refusing to 


1 44th Cong., 1st sess.. Record, pp. 2008-2020. 
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produce in answer to the subpoena duces tecum certain docu- 
ments, books, papers, etc. before a special investigating com- 
mittee of this House, and said Kilbourn because of said con- 
tempt and the judgment of the House being now by its order 
and said judgment in the custody of the Sergeant-at-Arms in the 
common jail of the District of Columbia, there to remain in 
custody until h^ shall communicate to this House through said 
committee that he is ready to appear before said committee and 
make answer to said questions and obey said subpoena duces 
tecum, therefore, because of the facts and premises aforesaid, 
the said Sergeant-at-Arms is ordered to retain the custody afore- 
said of said witness and not part with his custody or deliver 
him up to any other person, officer, court or tribunal until the 
further order of this House. 

The action of the House in refusing to surrender Kilbourn 
in answer to the warrant issued by the court under the terms 
of the Act of 1857 was in direct opposition to its procedure^ 
in the case of John W. Wolcott, where it adopted tl^^Sl- 
lowing resolution : 

Whereas, on the fifteenth day of February last, the House by 
its resolution did commit J. W. Wolcott to the jail of the 
District of Columbia for an infringement of the privileges of 
the House in refusing to answer satisfactorily certain questions 
put to him by order of the House, and is still held in custody 
by said order and whereas, afterward, in pursuance of the 
provisions of the law, the Speaker of the House did certify to 
the District Attorney of the District of Columbia the facts 
pertaining to said case, and the same were laid before the grand 
jury of the district, and a presentment was thereupon found 
against said Wolcott for the same offense; and whereas, the 
court in which said presentment is pending have determined that 
said Wolcott cannot be tried on said presentment so long as 
this House holds him in custody under its rights of privilege; 
Therefore, Resolved, That the Sergeant-at-Arms is hereby 
authorized and directed to cause said Wolcott to be released 
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from jail, and to deliver him over to the marshal of said Dis- 
trict of Columbia, or other person authorized to receive him, to 
answer to the presentment pending in said court.^ 

Here we note that instead of insisting upon their right to 
punish still longer, or to the expiration of the session, the 
House decided to surrender the prisoner to the courts. It 
was said in the debates in connection with^ this case, that 
“ a remedy has been provided by law, fines and imprison- 
ment have been designated by the supreme legislative author- 
ity of the country, and without saying that we have no right 
to hold him longer, we turn him over to the court to be 
tried as other citizens are tried for offenses committed against 
the law.” 

After the refusal of the House to comply with the terms 
of the warrant issued in Kilbourn’s case, the prisoner peti- 
tioned the court for a writ of habeas corpus. The writ was 
ic^ed and the House was soon notified that it was called 
Supreme Court of the District of Columbia to 
produce Mlbourn before said court. At once there de- 
veloped one of the most famous debates ever occurring in 
Congress on the personal rights of citizens, the powers of 
Congress to punish for contempts and the powers of the 
court to review the proceedings of Congress in such cases.’ 
Much of this debate is given in another place in this study.® 

The matter of the habeas corpus was referred to the Com- 
mittee on the Judiciary for their examination and report as 
to what the Sergeant-at-Arms should do.^ A few days later, 
the Committee reported a preamble and resolution which 
after stating the facts in the case, suggested to the House, 
that “ the Sergeant-at-Arms be directed to make a careful 

^ 3Sth Cong., 1st sess., Journal of the House, Mar. 22, 1858. 

* 44th Cong. 1st sess., Recordy^^. 2482-2500 and pp. 2513-2532. 

3 See supra, ch. iii, pp. 21 1-225. 

^ 44th Cong., 1st SQSS,, Record, p. 2417. 


INQUISITORIAL POWER OF CONGRESS 


333 


return of the writ, setting out the cause of detention of said 
Kilbourn and to retain the custody of his body, and not to 
produce it before the said judge or court without the further 
order of the House.’’ 

The argument following. the submission of this report has 
already been analyzed.^ The final action of the House was 
to repudiate the report of the Committee and recommend 
that the Sergeant-at-Arms produce the body of Kilbourn in 
the court in answer to the writ of habeas corpus. 

The general attitude of the House in the case of these 
conflicts of power with the courts was that it had not 
surrendered its common law power to punish for contempt 
by the enactment of the statutes of 11857 and 1873 and that it 
could exercise its own discretion as to whether it would 
surrender a prisoner to the courts on issue of a warrant. 
However, the House was not so certain of its power to with- 
hold a prisoner from the courts in a case where his rele^^f*^'*^^ 
was demanded on authority of a writ of habeas corpu^^f^re 
the purpose of this court was obviously to review^"”^ power 
of the House in the premises. 

The debates and action in Irwin’s case show how un- 
decided the House was about this matter, for the House 
first passed a resolution instructing their Sergeant-at-Arms 
not tO' produce the body in court, then it reached a sort of 
mixed conclusion, that the Sergeant-at-Arms should take the 
body before the court but not lose custody of it. The court 
replied, can accept no such delivery as that; if the 

prisoner is not delivered into the custody of this court, the 
court does not consider a proper return made.” 

Finally, it was urged by some members of the House 
that such action was disrespectful to the court, because when 
the witness came before the court, his body being produced, 
we could not deny to the court the practical jurisdiction 

1 See suprGy ch. iii, pp. 218-224. 
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over the body/’ It was for that reason that the House 
adopted the following resolution, which directed the Sergeant- 
at-Arms to take the body with him in answering the writ 
and say nothing about the custody : 

That the Sergeant-at-Arms be, and hereby is, ordered to make 
a careful return to the writ of habeas corpus? in the case of 
Richard B. Irwin, that the prisoner is duly held by the authority 
of the House to answer in proceedings against him in contempt 
and that the Sergeant-at-Arms take with him the body of said 
Irwin before the court when making such return as required 
by law/ 

The court, in reviewing this case asserted strongly its 
power to review such proceedings of Congress, saying, It 
is entirely competent for any court of justice to inquire into 
the privilege of Congress, and the doctrine that Congress is 
file judge, and the sole and exclusive judge of its own privil- 
egefe^^gm never be sustained/’ ^ 

Howev::^ in Kilbourn’s case we find the House Committee 
on the Judiciary flatly denying the court’s power to review 
cases of contempt under authority of a writ of habeas cor- 
pus ; moreover, while the report of this Committee was re- 
jected, there is no gainsaying the fact that Congress fully 
expected the court to^ return their prisoner, as had been done 
in Irwin’s case, that while they had surrendered the prisoner, 
they had not surrendered the right to hold him in custody, 
but had simply given him up to the court because they did 
not. want to be disrespectful. The debates indicate that 
their surrender of the prisoner was due as much to their 
fear and respect for the writ of habeas corpus as anything 
else. It is obvious in this case that the House feared too 
much derogation of the personal rights of citizens. 

143d Cong., -2d sess., p. 724, 

^Ibid: 
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This question of the power of the courts to review pro- 
ceedings in contempt was settled, fully and decisively by 
the United States Supreme Court in the case of Kilbourn 
V. Thompson, which decision reaffirmed the decision of 
Justice McArthur in Irwin’s case, sustained the issue of the 
writ of habeas corpus in Kilbourn’s case and decided that 
the courts had power to inquire into the exercise of the power 
of Congress to punish for contempt.^ 

It should be made clear at this point that Kiiboum v- 
Thompson did not hold that the Houses of Congress had 
surrendered their common law power to punish for contempt 
in cases where they had jurisdiction, but rather the courts 
could review this power by habeas corpus proceedings. 

It should also be noted in this case that the House ignored 
the warrant issued by the court according to the procedure 
outlined in the Acts of 1857 and 1873. we have 

suggested before that it was common practice for 
Houses to punish contumacious witnesses regardless^jj^^fihe 
above mentioned statutes.^ Whether Congress '^nfrendered 
its common law power to punish for contempt by the enact- 
ment of these statutes was decisively ruled upon in In re 
Chapman ^ where it was held that the fact that Congress had 
made the refusal of a witness to answer proper questions, a 
misdemeanor against the United States, did not divest Con- 
gress of the inherent power to punish for contempt. 

Study of Congressional procedure in investigations and 
punishment for contempt shows that both Houses acted 
irregularly under the statutes enacted, referring tO' such in- 
vestigations and contempt cases. Contumacious witnesses 
ViTcre not always certified to the District Attorney for indict- 
ment. This act was more generally interpreted as a measure 

1 See infra, ch. vi, pp. 350 “ 353 * 

2 See supra, ch. v, 22711. 

3 See w/m, ch. vi, pp. 358-361. 
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to be used where it was necessary to add to the penalties 
already existing. Different Speakers of the House inter- 
preted their '‘duty’’ under the statute of 1857 in various 
ways. Some certified contumacy in a witness immediately, 
while others neglected to do so at all.^ 

One outstanding feature in the evolution of these statutes 
is the determination of Congress to retain its*"" common law ” 
or implied power to punish for contempts, thus leaving the 
offender to guess what might constitute a contempt and the 
subsequent punishment. 

After the experience Congress had with Section 2 of the 
Statute of 1857, one would hardly expect another demand 
for the identical provision in this section which was found to 
have worked so much mischief and which was repealed by 
the Act of 1862, yet in 1876, we find another investigating 
committee thwarted by a reluctant witness and hence be- 
^'^^^ing it was necessary that Congress enact such a law. 

'HsigCommittee on Expenditures in the War Department 
had been^arged under a general resolution to investigate 
expenditures in the said Department and to send for persons 
and papers.^ At the outset, this Committee found such un- 
questioned evidence of the malfeasance in office of Secretary 
of War, W. W. Belknap, that they reported the evidence to 
the House, together with a resolution calling for the im- 
peachment of Belknap. The report of the Committee was 
referred to the Committee on the Judiciary, with orders to 
draw up articles of impeachment. 

This Committee, in reporting to the House,® stated that 
practically all the evidence had been based on the testimony 
of one witness, Calleb P. Marsh, and that before reporting 
articles of impeachment, they would like to have further 

^ See ch. iii, pp. 203-204. 

^ 44th Cong., 1st sess., Record, p. 414. 

® Ibid., p. 1564. 
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evidence. They also' reported that Marsh, in his testimony 
before the Committee on Expenditures, had shown that he 
knew other facts which affected the charges against Belknap, 
and that the Committee on the Judiciary would like to have 
further testimony from him. However they had learned 
that Marsh, after testifying before the Committee on Ex- 
penditures, hadffed to Canada. 

So the Committee on the Judiciary recommended to the 
House that they be empowered to take further proof and to 
send for persons and papers. In addition, in order to make 
their investigation effective they recommended the passage 
of two bills by Congress, one of which was passed by the 
House by an almost unanimous vote.^ 

This bill was substantially a reenactment of the law of 
1857, its purport being that 

if a witness shall be brought before either House of Congress, 
or a committee of either House, or before the Senate acting tf 
a court of impeachment, and is required to testify to a^yrgiven 
act or fact, and protests against giving his testi»?rony on the 
ground that it may incriminate himself, and is thereupon com- 
pelled to give it, that he shall be forever free from any liability 
to answer criminally in any court of justice and secure from any 
forfeiture or penalty of any kind on account of the act or fact 
to which he shall be so required to testify. 

The Committee on the Judiciary felt that if Congress 
would pass this bill immediately, Marsh having a legislative 
pardon, would come back to the United States and testify. 
It was urged by the Committee that Parliament having a rule 
similar to the statute of 1862, was accustomed to pass special 
acts indemnifying witnesses against the consequences of 
their testimony. Why not,’’ they said, pass a general 
act which will apply to all such cases of need.” That there 

1 44th Cong., 1st sess., H. R, Rep. no. 257.?, in Record at p. 1564. 
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might be a conspiracy between accomplices of an accused 
party to come before a corrupt committee and to testify be- 
fore that committee, and in that way be acquitted of the 
offenses of which they might be guilty, was admitted by the 
Committee on Judiciary to be possible, yet they said, '' Con- 
gress was not composed of scoundrels and such a case would 
not be likely/’ With but slight protest, hnd that largely 
political, the bill passed the House by a vote of 206 to 8, 75 
not voting/ It was transmitted to the Senate, where it was 
referred to the Committee on the Judiciary, which committee 
reported adversely/ It was not further acted upon by the 
Senate. 

In refusing to approve the bill, the Senate Committee on 
the Judiciary stated in their report that upon, principles of 
constitutional consideration, and of expediency involved in 
questions of this character, the bill seems to us to be open 
40 many fatal objections.” It was urged in the report that 
the*lijll provided in substance that every criminal, from the 
traitor^dCT^iu to the backwoodsman who sells a glass of 
alcoholic liquor without a license, who* shall testify, against 
his protest, before either House of Congress, or any of its 
committees, shall be relieved ipso facto from all punishment 
for his crime, in respect of any fact or act concerning which 
he shall be required to testify. The whole body of offenders 
against the law are thus enabled to escape if they comply with 
the condition named. 

In other words, they said, the enactment of this bill would 
be a legislative pardon to all such criminals under the circum- 
stances named. 

The other main objection to the bill, namely, that it would 
be unconstitutional, was based on the ground that the Con- 
stitution confers the power to grant pardons upon the ex- 

^ 44th Cong., 1st sess., p. 1571. 

^ 44th Cong., ist sess., wo. 
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ecutive and not upon the legislative department, that the 
powers of Congress, unlike those of the British Parliament, 
are expressly enumerated in the Constitution, and moreover 
the powers enumerated therein require and create a clear 
and absolute division and separation of powers. The enact- 
ment of this statute, with its resulting delegation to both 
Houses of Congress of the power of granting pardon, would 
be in derogation of the rights of the executive branch and 
contrary to the Constitution. 

As to British practice, the Committee said, special acts 
of indemnity were passed in particular cases, that no general 
law had been enacted carrying such provisions. 

Finally they stated that the experience Congress had with 
the statute of 1857 should be sufficient to indicate the del- 
eterious character of such legislation. The enactment by 
Congress of the Act of 1862 and this subsequent demand 
for a return to the original terms of the statute of 1857" 
represents the inherent difficulty Congress has in adjusting 
its claims for inquisitorial power with the rights of the 
citizen as found in the Constitution. There is no doubt that 
the full immunity granted witnesses under the original law 
was clearly within the requirements of the Fifth Amend- 
ment. Yet, as has already been shown, it led to disastrous 
results. On the other hand, there is grave doubt as to the 
constitutionality of the Act of 1862, and as previously stated. 
Senate Committees have hesitated to use their power of 
compelling testimony where a witness claimed immunity 
under the Fifth Amendment from the demand for crimi- 
nating testimony.^ 

^ See discussion, supra^ ch. iv, pp. 287-288 also ch. vi, pp. 389, 390. 

Everhart, FalFs son-in-law, twice refused to testify to the Senate Com- 
mittee on Public Lands during the “ oil investigations of 1924, claiming 
immunity under the Fifth Amendment. The Committee did not press their 
demand for testimony, preferring to take no chances on a ruling by the 
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The scope of Congressional statutory authority in making 
investigations was widened by the enactment of the following 
statute which was passed by Congress on April 18, 1876 : 

That the presiding officer for the time being, of the Senate of 
the United States shall have the power to administer all oaths 
and affirmations that are or may be required by, the Constitution, 
or by law, to be taken by any Senator, officer of the Senate, 
witness, or other person, in respect to any matter within the 
Jurisdiction of the Senate.^ 

This statute was further amended in 1884 as follows, 
“ That any member of either House of Congress may ad- 
minister oaths to witnesses in any matter depending in either 
House of Congress of which he is a member, or any com- 
mittee thereof.” " The laws now pertaining to Congres- 
sional investigations are found in the United States Code, 
■Act of June 30, 1926, Title 2, sec. 191-195.^ 

courts that the statute of 1862 and its subsequent revisions were violative 
of the constuSxional guarantee. 

Repeal of the Daugherty Act, thus making the statute of limitations as 
to all but capital offenses against the United States, three years, cut away 
the immunity of Everhart and he testified freely to the committee during 
the recent (1928) Senate inquiry into the Continental Trading Company, 
^ See Appendix B. 

-Ibid., p. 432. 
s Ibid., pp. 432 - 435 - 



CHAPTER VI 


Judicial Review of the Inquisitorial 
Power of Congress 

PART I 

POWER OF CONGRESS TO COMPEL TESTIMONY 
AND PUNISH FOR CONTEMPT 

It is obvious from a study of Congressional precedent that 
both Houses of Congress frequently used the power of com- 
pulsory investigation indiscriminately to apply to (i) cases 
where they acted in a judicial capacity, such as election 
disputes, impeachment proceedings or cases involving their 
enumerated or implied privileges, (2) cases of investigation 
into the administration of the law, (3) cases of investigation 
for the purpose of securing information in ord^to legislate 
wdsely. The authority for the exercise of this power was 
found in the Constitution by necessary implication in support 
of the legislative function. While strenuous opposition de- 
veloped in Congress at times to the exercise of this power, 
yet it was seldom that this opposition defeated its exercise. 
A formidable array of precedents early established the right 
of Congress to use this power as a necessary aid to its func- 
tion of legislation. Hence it is more than passing strange 
that although this power was strenuously opposed in Con- 
gress and in spite of the fact that it was often used in ap- 
parent violation of the rights of due process of law and the 
personal guarantees found in the first ten amendments to the 
Constitution, the right of Congress to use this power as a 
necessary adjunct to its legislative function was not clearly 
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established until the case of McGrain v. Daugherty decided 
in igay/ 

Five decisions of the United States Supreme Court have 
a direct bearing on this question.^ In addition there are 
several decisions handed down by inferior federal courts 
which are in point. The attitude of the courts toward the 
exercise of this power by Congress can alsoie interpreted to 
some extent from its consideration of cases of contempt for 
refusals to testify before Federal administrative commissions, 
whose power and authority to investigate are quite similar 
to that of Congressional investigating committees.® 

It was not until 1821 that the Federal courts had occasion 
to pay attention to the powers of Congress to punish for 
contempts. At this time an action was brought against the 
Sergeant-at-Arms of the House of Representatives for 
assault and battery and false imprisonment by John Ander- 
son,* to which he pleaded that he had arrested the plaintiff 
under an order of the House, declaring that the plaintiff had 
been guilty^f “ a breach of the privilege of the House and 
of a high contempt of the dignity and authority of the 
same,” that he had brought the plaintiff before the bar of 
the House, that the plaintiff had been found guilty and was 
reprimanded by the Speaker and discharged, which was done. 

Upon demurrer, this plea was held good, the Supreme 
Court declaring that the only question was, “ Whether the 
House of Representatives can take cognizance of contempts 
committed against themselves under any circumstances.” 

' McGrain v. Daugherty, 273 U. S. 13s (1927). 

^ Anderson v. Dunn, 6 Wheaton 204 (1821), Kilbourn v. Thompson, 
103 U. S. 168 (1880), In re Qiapman, 166 U. S. 661 (1897), Marshall 
». Gordon, 243 U. S. 521 (1917), McGrain v. Daugherty, 273 U. S. 135 
(1927). 

® See i»/ro, ch. vi, pt. iL 

‘ Anderson ». Dunn, 6 Wheaton, 204. 
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Neither the warrant nor the plea described gave any clue to 
the nature of the act which was held to be a contempt of the 
House, though the debates in the House show that it was an 
attempt to bribe a member.^ 

The Court admitted that there is no express power given 
by the Constitution to either House to punish for contempts, 
except where committed by their own members. ^"Nor does 
the judicial or criminal power given to the United States in 
any part, expressly extend to the infliction of punishment 
for contempt of either House, or any one coordinate branch 
of the Government/^ ^ The Court also admitted that such a 
power must therefore be derived from implication, although 
the genius and spirit of our institutions were hostile to the 
exercise of implied power. But notwithstanding, the court 
pointed out that there is in the Constitution no grant of 
powers which does not draw after it others which are auxil- 
iary and subordinate, and it is necessary that Congress have 
the power to punish for contempts, otherwise it is exposed 
to every indignity and interruption that rudeness, caprice, or 
even conspiracy may meditate against it.’^ ® 

The Court further said, that to leave such a power, unde- 
fined and discretionary to Congress, was not dangerous, for, 

public security against the abuse of such discretion must rest 
on responsibility and stated appeals to public approbation. . . . 
Nor is a casual conflict with the rights of particular individuals 
any reason to be urged against the exercise of such powers, as 
the safety of the people is the supreme law.^ 

The decision in this case, therefore, admitted the right of 
Congress to punish a person not a member for contempt. 

^ See supra, ch. ii, pp. 66, 67. 

Anderson v, Dunn, 6 Wheaton 204. 

® Ibid., p. 228. 

Ibid., p. 227, 
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What acts might constitute a contempt of Congress was not 
considered in the case, the Court saying : 

As to the minor points made in this case, it is only necessary 
to observe that there is nothing on the face of this record from 
which it can appear on what evidence this warrant was issued. 
And we are not to presume that the House of Representatives 
would have issued it without fully establishing Ihe fact charged 
on the individual.^ , 

However the Court restricted the power to punish, saying : 

But although the offense be held indefinable, it is justly con- 
tended that it need not be indefinite. Nor is it so. We are 
not considering the extent to which the punishing power of 
Congress by a legislative act may be carried. On that subject, 
the bounds of their power are to be found in the provisions of 
the Constitution. The present question is, what is the extent 
of the punishing power which deliberative assemblies of the 
Union may assume and exercise on the principle of self preser- 
vation. Analogy and the nature of the case furnish the answer, 
— ^the least ptesible power adequate to the end proposed — which 
is the power of imprisonment. . . .^ 

As to the length of imprisonment, the Court believed 

a period is imposed by the nature of things ; since the existence 
of the power that imprisons is indispensable to its continuance 
and although the legislative power continues perpetual, the legis- 
lative body ceases to exist on the moment of its adjournment or 
periodical dissolution. It follows that the imprisonment must 
terminate with that adjournment.^ 

It was added that 

this view of the subject necessarily sets bounds to the exercise 

^ Anderson v. Dunn, 6 Wheaton 234. 

^ Ibid., pp. 230, 231. 
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of a caprice, which has sometimes disgraced legislative assem- 
blies, when under the influence of strong passions or wicked 
leaders, but the instances of which have long since remained 
on record only as historical facts, not as precedents for imitation. 
In the present fixed and settled state of English institutions 
there is no more danger of their being revived, probably, than 
our own.^ 

This case holds then that there are certain circumstances 
under which a person not a member may be punished for 
contempt by the Houses of Congress, a power which is 
analogous to that exercised by courts of justice. In other 
words, a general power to punish for contempt was held to 
be vested in the House of Representatives as a necessary 
incident to the exercise of its functions and its adjudication 
was held sufficient to establish the fact of contempt. 

Naturally this case was looked upon in Congress as sanc- 
tioning its power to punish for contempt in the course of its 
investigations and it stood for sixty years as the only case 
on the subject. ^ 

While it is not the purpose of this study to review in detail 
the attitude of the English courts towards the exercise by 
the legislative department of the power to punish for con- 
tempt, the general trend of English court opinion should be 
noted, because of its influence on American courts reviewing 
the exercise of the same power. The decision in Anderson 
V. Dunn was undoubtedly influenced by the English decisions, 
the general weight of which up to this time was on the side 
of admitting the power of Parliament to punish for con- 
tempt or for breaches of its privileges.^ Moreover, the Eng- 

^ Anderson v. Dunn, 6 Wheaton 231. 

2 Earl of Arundel & Devonshire, 27 H. 6, Burdette v. Abbott, 14 
East I (1811), Case of George Ferrers, i Hats. $6, 57 (1543), Regina 
V. Paty, 2 Ld. Raymond 1105 (1704), Entick v. Carrington, 19 How. 
State Trials 1047 (1765), Murray’s Case, i Wils. 299 (1751), Rex, v. 
Flower, 8 Term Rep, 314 (i799), Eex v. Hobhouse, 2 Chitt. Rep. 
207 (1820). 
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lish courts usually refused to question the decisions of either 
House of Parliament, commonly asserting that, It is not 
a proper subject for us to enter into,^^ or as C. J. DeGrey 
said in Brass Crosby’s case, this court cannot take cog- 
nizance of a commitment by the House of Commons, because 
it cannot judge by the same law, for the law by which the 
Commons judge of their privileges is unknown to us.” ^ 

On the other hand the famous case of Stockdale v. Han- 
sard ^ held that neither House of Parliament can, by simply 
declaring an act or procedure 'to be one of its privileges, 
make it so; that when orders or resolutions of either House 
controvert clearly the personal rights of the citizen to an 
unreasonable extent, he may obtain relief in the courts. 
This decision was referred to in Kilbourn v. Thompson as 
showing that the courts have the right to review the privi- 
leges of legislative bodies. 

Generally the courts in England have refused to inquire 
into Parliament’s power to punish for contempt although 
they have distinguished between the question when the power 
of Parliament to commit arises directly and when it arises 
incidentally.® 

Anderson v. Dunn had reference to the power of the 
House to punish for contempt. The power of the Senate in 
similar cases was reviewed by a subordinate Federal court in 
1848.^ It appears that John Nugent furnished a copy of 
the Treaty between the United States and the Republic of 

^ Brass Crosby’s Case, 3 Wils. 199. 

^ Stockdale v. Hansard, 9 Adolphus & Ellis i (1837). 

^ For the best statement of the attitude of the English courts on this 
point see Burdette v. Abbott, 14 East i. Rapalje says on this point, “In 
England, the doctrine of the omnipotence of Parliament shuts the door to 
such inquiry, and each house of Parliament is the exclusive judge of the 
contempt of its own authority.” Rapalje, Stewart, Treatise on Contempt, 
sec. ii, p. 4. 

^ Ex parte Nugent, 18 Fed. Cas, No. 10375, p. 471 (1848). 
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Mexico with certain amendments thereto by the Senate and 
the proceedings thereon, to the New York Herald, which 
published the same. The proceedings of the Senate in refer- 
ence to the Treaty were held in secret session of that body. 
Nugent was called before the Senate, sworn as a witness and 
asked certain questions. He declined to answer, whereupon 
George M. Dallas, Vice-President of the United States, 
issued a warrant to the Sergeant-at-Arms for the arrest of 
Nugent, and he was accordingly arrested and held in legal 
custody. Nugent applied to the Circuit Court of the District 
of Columbia for a writ of habeas corpus. The Sergeant-at- 
Arms filed a return to the writ, setting forth his official posi- 
tion that he held Nugent by virtue of the order of the Presi- 
dent of the Senate and Vice-President of the United States, 
and that said Nugent had declined to answer certain ques- 
tions when brought before the bar of the Senate, for which 
he was committed for contempt. 

The court considered the two principal questions as, ( i ) 
has the Senate of the United States jurisdiction and power 
to punish contempts of its authority, and (2) if so, whether 
this court, upon this habeas corpus, can inquire into the 
question of contempt and discharge the prisoner? ^ 

Ancillary questions which were answered in this case were, 
(i) could the Senate of the United States punish a person 
who was not a member of that body for contempt? (2) 
could the Senate inquire who had violated its rules? (3) 
did the Senate have the right to hold and pronounce judg- 
ment in secret sessions for a contempt which took place in a 
secret session? 

The court in answering the first main question said : 

The jurisdiction of the Senate in cases of contempt of its au- 
thority depends upon the same grounds and reasons upon 
which the acknowledged jurisdiction of other judicial tribunals 


'^Ex ^arte Nugent, 18 Fed. Cas. No. 10375, P« 47^ (1848). 
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rests, to wit, the necessity of such a jurisdiction to enable the 
Senate to exercise its high constitutional functions— a necessity 
at least equal to that which supports the like jurisdiction which 
has been exercised by all judicial tribunals and legislative 
assemblies in this country from its first settlement, and in 
England from time immemorial^ 

The case of Anderson v. Dunn and numerous English 
cases were cited as precedents showing conclusively : 

That the Senate of the United States has power to punish for 
contempts of its authority in cases where it has jurisdiction; 
that every court, including the Senate and the House of Repre- 
sentatives, is the sole judge of its own contempts and that in 
the case of a commitment for contempt for such a case no other 
court can have a right to inquire directly into the correctness 
or propriety of the commitment, or to discharge the prisoner 
on habeas corpus, and that the warrant of commitment need 
not set forth the particular facts which constitute the alleged 
contempt.^ 

In order tr strengthen its decision the court added that 

we all think it does sufficiently appear in the return that the 
Senate were, at that time, engaged in a matter within their 
jurisdiction, to wit, an inquiry whether any person and who, 
had violated the rule of the Senate which requires that all 
treaties laid before them should be kept secret until the Senate 
should take off the injunction of secrecy.® 

With reference to the ancillary questions mentioned above, 
the court answered affirmatively and concluded the case by 
stating that it was of unanimous opinion that the Senate had 
power, when acting in a case within its jurisdiction, to punish 
all contempts of its authority, and that the prisoner, having 

'‘■Ex parte Nugent, 18 Fed. Cas. No. 10375, p. 472 (1848). 

* p. 481. 



JUDICIAL REVIEW OF INQUISITORIAL POWER 349 

been committed by the Senate for such contempt and being 
still held and detained for that cause by their officer, this 
court has, upon the habeas corpus, no jurisdiction to inquire 
further into the cause of commitment and must remand the 
prisoner/ 

It is obvious that the reasoning in this case f ollows closely 
that of Anderson v. Dunn, and the adjudication of a House 
of Congress was held sufficient to establish the fact of con- 
tempt. However, the inclination of the court to examine 
into the jurisdiction of the Senate in this case is clear and 
foreshadows the later decisions of the courts as to their 
rights to review the jurisdiction of Congress in cases of 
contempt, by virtue of habeas corpus proceedings. 

During the course of the investigation made by the Wilson 
Committee of the House into the Credit Mobilier frauds in 
1873, Joseph B. Stewart, a witness summoned by the com- 
mittee, refused to answer certain questions. His refusal was 
voted a contempt of the House and he was imprisoned by 
its order until he answered the questions ask^ him by its 
committee or was released by its order. 

He sued the Speaker, James G. Blaine, in an action of 
trespass for assault and false imprisonment,^ claiming 
through his attorneys that the questions asked referred to 
privileged communications made to the plaintiff by his client, 
while the relation of lawyer and client existed, and that the 
House of Representatives had no authority under the Con- 
stitution to prosecute the inquiry upon which their committee 
was engaged when the said questions were asked. The court 
held the House of Representatives had power to commit for 
the alleged contempt and that when a party is found guilty 
of a contempt, the order of the House directing his commit- 
ment is a complete protection to the Speaker who orders him 

'^ Ex parte Nugent, 18 Fed. Cas. No. 1037s, p. 483 (1848). 

^ Stewart v, Blaine, i MacArthur 453 (D. of C.) (1874). 
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into custody of the Sergeant-at-Arms. The court considered 
Anderson v. Dunn directly in point. 

Several cases decided in the lower courts of the District 
of Columbia held that they could review the proceedings of 
the House of Representatives or the Senate in cases of con- 
tempt/ before a decision was made on this point by the 
Supreme Court in Kilbourn v. Thompson.® ’ 

This decision was of far-reaching importance. After hav- 
ing been found guilty of contempt by the House, for refus- 
ing to answer certain questions asked him by a special select 
committee,^ Kilbourn was confined in the common jail of the 
District of Columbia for a period of forty-five days. He 
was then released on habeas corpus proceedings by the Chief 
Justice of the District of Columbia. Upon his release he 
sued the Speaker of the House, the members of the Com- 
mittee and the Sergeant-at-Arms for his forcible arrest and 
confinement. The Committee and the Sergeant-at-Arms an- 
swered the complaint of Kilbourn, whereupon he filed a de- 
murrer which was overruled and judgment rendered for the 
defendants. He then sued out a writ of habeas corpus to 
the Supreme Court, and a decision was rendered by Mr. Jus- 
tice Miller which held his imprisonment for contempt to have 
been illegal, and also released the members of the House 
from prosecution due to the constitutional clause, “ and for 
any speech or debate in either House they shall not be ques- 
tioned in any other place.” * However, the cause as to the 
Sergeant-at-Arms was remanded for further proceedings. 
Eventually, a judgment was obtained by Kilbourn against 
the Sergeant-at-Arms for $20,000, which was paid by order 
of Congress with interest and costs of suit.® 

^ See supra^ cK ill, pp. 207, 225. 

^ Kilbourn v. Thompson, 103 U. S. 168. 

3 See supra, ch. iii, pp. 211, 225 for detailed description of facts. 

* Federal Constitution, art i, sec. vi. 

® 23 Stat at Large 467, MacArthu r and Mackay 416, 432. 
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The Court said in this case that the House might punish 
its own members for disorderly conduct, that it might compel 
the attendance of members, and either the House or the 
Senate might in impeachment proceedings punish a witness 
for refusing to testify. 

Whether the po^cr of punishment in either House by fine or 
imprisonment goes beyond this or not, we are sure that no 
person can be punished for contumacy as witness before either 
House, unless his testimony is required into a matter into which 
the House has jurisdiction to inquire and we feel equally sure 
that neither of these bodies possesses the general power of 
making inquiry into the private affairs of the citizen.^ 

As to the proposition that the general power to punish for 
contempts exists as one necessary to enable either House to 
exercise successfully its function of legislation, the Court 
said, We do not propose to decide in the present case/’ In 
considering Anderson v. Dunn ^ it was stated in the opinion 
that this case held : 

4r 

There is in some cases a power in each House of Con- 
gress to punish for contempt, that this power is analogous to 
that exercised by courts of justice, that it being the well estab- 
lished doctrine that when it appears that a prisoner is held 
under the order of a court of general jurisdiction for a con- 
tempt of its authority, no other court will discharge the prisoner 
or make further inquiry into the cause of his commitment.®. . . 
But we do not concede that the Houses of Congress possess this 
general power of punishing for contempt. If they are pro- 
ceeding in a matter beyond their legitimate cognizance, we are 
of opinion that this can be shown, and we cannot give our assent 
to the principle that, by the mere act of asserting a person to be 

^Kilbourn v. Thompson, 103 U. S. 190. 

2 See supra, ch. vi, pp. 342~34S- 

3 103 U. S. 197. 
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guilty of a contempt, they thereby establish their right to fine 
and imprison him, beyond the power of any court or any other 
tribunal whatever to inquire into the grounds on which the 
order was made3 

As to the particular inquiry undertaken by the House in 
this case, the Court said, in substance, that it was into a 
matter then pending before a court of competent jurisdiction 
and there was no inadequacy of power in the courts to give 
redress which could lawfully be supplied by any investigation 
or act of Congress. The subject matter of this investigation 
was judicial, not legislative, and there was no power in 
Congress or either House thereof, on the allegation that an 
insolvent debtor of the United States was interested in a 
private business partnership, to investigate the affairs of that 
partnership, and hence no authority to compel a witness to 
testify on the subject. 

In commenting on the resolution adopted by the House, 
authorizing this investigation, the Court stated : 

• • • 

It contains no hint of any intention of final action by Congress 

on the subject. In all the argument of the case no suggestion is 

made of what the House of Representatives could have done 

in the way of remedying the wrong or securing the creditors of 

Jay Cooke and Company, or even the United States. Was it 

simply to be a fruitless investigation into the personal affairs of 

individuals ? If so, the House of Representatives had no power 

or authority in the matter more than any other equal number of 

gentlemen interested for the government of their country. By 

fruitless we mean that it could result in no valid legislation 
on the subject to which the inquiry referred.^ 

The Court refused to see any weight in the argument that 
Congress possessed the general power to punish for contempt 

^I03U. S.197. 

* J&id, p. 195. 
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because of its inheritance of such power from England. 
Parliament had such power because it was once a high court 
of judicature, ‘‘ which though divested by usage and by stat- 
ute probably, of many of their judicial functions, have yet 
retained so much of that power as enables them, like any 
other court, to punish for a contempt of these privileges and 
authority,’’ ^ whereas this was not true of Congress which 
was a body of enumerated powers and had never been a 
court. 

Summarizing then, this case held : ( i ) Congress does not 
have a general power to punish for contempt. (2) Congress 
does have the power to punish for contempt in those cases 
where it is given a judicial grant, such as in election dis- 
putes, impeachment trials and bribery of members. (3) The 
decision of Congress as to what constitutes a contempt is 
not conclusive on the courts and in this respect this decision 
overruled Anderson v. Dunn in so far as the latter held that 
the resolution of the House finding a person guilty of con- 
tempt was conclusive evidence of the fact. ^ 

Probably the most important point brought out in the case 
is that the courts will examine into the merits of each case 
of contempt brought before them and in the case of Congress 
v/ill undoubtedly declare contempt proceedings illegal where 
the subject of the investigation exceeds its jurisdiction. 
From this case it would appear that Congress cannot use the 
power of compulsion in investigations where no remedial 
legislation can result or where it has not received a judicial 
grant in the Constitution. The question arises, could Con- 
gress punish for contempt in making an investigation where 
remedial legislation could result? This question was left 
open by the Court, although such a doctrine was frowned 
upon in the dictum of the case. 


103 U. S. 189. 
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On the other hand the Court mentioned the fact that the 
resolution calling for the investigation made no hint of any 
intention of final action by Congress on the subject. Hence 
it appeared that it was to be a '' fruitless ” investigation 
which the court defined as one in which no valid legislation 
could result on the subject to which the inquiry referred. 
From this it would seem that the Court might have been more 
lenient in restricting the power of the House, if some hint 
of final intention had been contained in the resolution order- 
ing the investigation. At any rate, the Court certainly ignored 
the possibility of calling this investigation a legislative one, 
although it was no different from scores of previous con- 
gressional investigations. 

The case affirms the right of the citizen to be protected in 
his private affairs, papers, effects from the searching scrutiny 
of a Congressional investigation. It is clear that there are 
limits to the '' common law '' power of Congress to investi- 
gate. They will likely appear whenever either House of 
Congress attempts to use its power to punish for con- 
tempts in cases where there is the combination of a sweep- 
ing inquisition into the private affairs of a person, coupled 
with a vague purpose in making the investigation or where 
the investigation cannot clearly result in remedial legisla- 
tion. Without question, this decision made inroads on the 
common-law power of Congress to punish for contempts in 
that it showed there were constitutional limitations on this 
power, and that the courts could review its exercise, a right 
which had been consistently denied in Congress. The fact 
that this decision held that the courts could inquire by habeas 
corpus proceedings into the question of the authority of the 
Houses of Congress to punish contumacious witnesses for 
contempt in investigative proceedings meant that as soon as 
such a witness had been detained in custody by warrant of 
the House concerned, he could petition a Federal Court for 


I 
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a writ of habeas corpus and thus obstruct the course of the 
investigation. The fact that after this decision was made, 
both Houses tended to rely more and more on the Statutes 
for punishment of contumacious witnesses rather than upon 
their common-law power to punish by imprisonment to the 
end of the session proves this. The effect of this decision, 
moreover, is clearly brought out in Senator Walsh’s state- 
ments made in the debate on the recent Senate investigation 
of oil leases.^ It is also reflected in the trouble the Senate 
had with Mai Daugherty, for in his case the Senate issued a 
warrant for his arrest and subsequent appearance before the 
bar to answer for his contempt, but he promptly secured a 
writ of habeas corpus and secured his freedom on bail, thus 
seriously checking the effectiveness of the investigation.^ It 
should be noted in this connection that the delay of the courts 
in deciding these cases of contempt referred to them by the 
Houses of Congress for indictment and prosecution has in 
the last few years prompted the Senate in its proceedings 
against contumacious witnesses to revert to the use of its 
common-law power to punish in order to supplement its 
power under the statutes. By thus making the penalties 
cumulative for refusal to answer the questions of its com- 
mittees, the Senate made certain that a contumacious wit- 
ness would be punished for his contumacy, while at the same 
time there was also the possibility that the witness might 
later decide to give the required testimony. This he would 
not do if the facts of his contumacy were simply reported to 
the courts for due punishment. The recent case of Robert 
Stewart illustrates the possibilities in this double-barrelled 
method of punishment.® 

^ See supra, ch. iv, pp. 291, 292. 

2 See infra, ch. vi, pp. 36S, 367. 

® In the recent renewal of the Senate’s investigation into oil 
leases, the Senate Committee on Public Lands was defied by Robert 
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The question of the payment of fees to witnesses came 
before the United States Court of Claims in Lilley v. U. S.^ 
Lilley was summoned before the Judiciary Committee of the 
House of Representatives as a witness in an investigation, 
which had been ordered by resolution, of the charge against 
Charles Hay. Lilley attended and testified J)ef ore the Com- 
mittee on three of the eight days in which it was engaged in 

Stewart of the Standard Oil Company of Indiana. He refused to 
answer certain questions of the Committee. He was arrested under 
authority of a Senate Resolution ordering the President of the Senate 
to issue his warrant to the Sergeant at Arms, authorizing him to 
bring Stewart before the bar of the Senate. He promptly sued out a 
writ of habeas corpus, which automatically stayed the program of the 
Senate to arraign him at its bar, and thus held up further investigation 
so far as he was concerned. A motion in the Senate proposing to certify 
Stewart’s contempt to the district attorney as provided for in the statutes 
was commented on by Senator Caraway of Arkansas as follows : I 
understand that a motion to certify this matter to the district attorney 
has been made. Sinclair is out and they have been pretending to try a 
contempt case before Justice Siddons since the memory of man runneth 
not to the confTary. It seems to me that anything that is certified down 
there, we might as well say is merely off our hands and that the parties 
are in no danger of being punished.” Senator Walsh (Montana) replied, 
“ I desire to say that it is regrettable that these interminable delays 
occur, but we know of no way to avoid them.” Senator Caraway then 
said that he thought that these delays had become a national scandal. 
However, Stewart’s contempt was certified to the district attorney. He 
was subsequently indicted for his misdemeanor in refusing to answer the 
questions of the Committee and his case is now waiting trial (May i, 
1928). In the meantime, the court decided on review of the facts of his 
contumacy in habeas corpus proceedings that he should have answered 
the questions and he was remanded to the custody of the Sergeant at 
Arms of the Senate. Rather than carry this decision to the higher courts 
or be immediately imprisoned by the Senate, he appeared before the 
Senate Committee and answered tlie questions of the Committee. This 
course of action purged him of his contempt of the Senate, but it cannot 
free him from his liability for punishment under the statutes and it is 
hard to see how he can escape a fine and jail sentence, unless a jury 
decides the questions were irrelevant. New York Times, February 5, 1928. 

^ Lilley v, U. S., 14 Ct. of Claims 539 (1878). 
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the investigation, and he was frequently about the Capital, 
and occasionally inquired of members when he was to be 
discharged; but as the Committee contemplated calling him 
again, he was not formally discharged until the end of 128 
days. By a resolution of the House of Representatives wit- 
nesses before committees are allowed fees at a fixed per- 
diem rate. » 

Fees of witnesses before committees were fixed by the 
following resolution of the House, passed May 31, 1872: 
Resolved, 

That the rule for paying witnesses summoned to appear before 
this House or any of its committees shall be as follows, namely : 
For each day a witness shall attend, the sum of $4.00, for 
each mile he shall travel in coming to and going from the place 
of examination, the sum of 5 cents each way ; but nothing shall be 
paid for traveling when the witness has been summoned at the 
place of trial.^ 

The claimant presented to the Committee a claim for per- 
diem fees during the whole period from th# time he was 
summoned until he was discharged. The claim was rejected 
and there was issued to him a certificate for three days only 
at $4.00 per day, or $12.00 in all. He brought action to 
i*ecover $512 for 128 days^ attendance which he alleged was 
due him from the United States upon an implied contract. 

The Court held : Either House of Congress has the 
undoubted right to require the personal attendance before its 
committees, as a witness or otherwise, of, any citizen of the 
country, to be paid or not, according to its own will and 
pleasure. Attendance in such case is not by agreement, but 
is the voluntary or involuntary submission of a subject to a 
power of the government which must be obeyed and which 
cannot be resisted. There is no implied agreement to pay 

^ See infrCj Appendix B. 
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fees or other compensation to persons thus required to give 
their time to the public service. Fees do not accrue in such 
case as upon contract. It is true that they are usually paid, 
but it is under and by virtue of the rules and practice of the 
Senate or House or by special acts authorizing the same. 
No statutes provide for the payment of witnesses before 
committees of either House of Congress. It is understood 
to be the practice of the House^ sanctioned by long usage, to 
pay out of its contingent fund the fees of witnesses before 
standing committees, but not those summoned by special 
committees. The latter are paid only in case there is a special 
appropriation for the expenses of such committee.” ^ 

The court concluded by stating that it had no jurisdiction 
to enforce the rules and orders of the Houses of Congress, 
and it would be an unwarranted interference with the func- 
tions of their committees for this court to review and re- 
vise their allowance of witness fees, or to enforce payment 
for the same out of the public treasury in a manner not in 
accordance wi|h the rules and practice of the House.” 

The Act of 1857 subsequent amendment in 1862 

and revision in 1873 came directly before the Supreme Court 
of the United States for review in 1897.^ ^his year the 
Senate adopted a resolution and a preamble appointing a 
special committee and clothing it with full power of investi- 
gation into certain charges made in designated newspapers, 
that members of the Senate were yielding to corrupt influ- 
ences in the consideration of certain legislation dealing with 
the tariff. In the course of the investigation, Chapman, a 
member of a firm of stockbrokers in the city of New York, 
dealing in the stock of the American Sugar Refining Com- 
pany, appeared as a witness, and was asked whether the firm 
of which the witness was a member had bought or sold 

^ Lilley v, U. S., 14 Ct. of Claims 540. 

^In re Chapman, 166 U. S. 661 (1897): 
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what were known as sugar stocks during the month of Feb- 
ruary 1894 in the interest of any United States Senator, 
had the said firm during the month of April and May done 
so, was the said firm at the time carrying any sugar stock 
for the benefit of or in the interest, directly or indirectly, of 
any United States Senator? ^ 

Chapman refused to answer the questions propounded, 
whereupon, as provided in Section 102 of the Revised Stat- 
utes making such refusal criminal,^ he was put in jail by the 
Marshal of the United States for the District of Columbia. 
He sued out a writ of habeas corpus, claiming among other 
things that the statute under which he was prosecuted was 
unconstitutional, because the subject of the refusal was ex- 
clusively cognizable by the Senate, hence this was a wrong- 
ful delegation by the Senate of its authority and because, to 
subject him to double jeopardy, that is, leave him after pun- 
ishment under the statute to be dealt with by the Senate as 
for contempt, was contrary to the Fifth Amendment. 

In its decision the Court affirmed the right of Congress to 
punish for contempt in cases to which its power properly 
extended under the expressed terms of the Constitution and 
held that the Senate had the right to conduct the investiga- 
tion under its power to expel members, and could, therefore, 
have punished the recalcitrant witnesses for contempt, but 
also Congress might make such a refusal to testify a mis- 
demeanor. After demonstrating the want of merit in the 
argument as to delegation of authority, the proposition was 
held to be unsound and the contention as to double jeopardy 
was also adversely disposed of on the ground of the distinc- 
tion between the implied right to punish for contempt and 
the authority to provide by statute for punishment for 

1 In re Chapman, 166 U. S. 663. 

* See inf raj Appendix B. 
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wrongful acts and to prosecute under the same for a failure 
to testify were divcTso iutuito and capable of standing to- 
gether, moreover they were susceptible of being separately 
exercised. In other words, the Court held that the legisla- 
tion contained in Sections 102 and 104 of the Revised 
Statutes was originally enacted 

more effectually to enforce the attendance of witnesses on the 
summons of either House of Congress, and to compel them to 
discover testimony, and when reasonably construed, is not open 
to the objection that it conflicts with the provisions of the 
Constitution, and while Congress cannot divest itself or either 
of its Houses of the inherent power to punish for contempt, it 
may provide that contumacy in a witness called to testify in 
a matter properly under consideration by either House and 
deliberately refusing to answer questions pertinent thereto, 
shall be a misdemeanor against the United States.^ 

In reconciling this case with Kilbourn v. Thompson, the 
Court said : 

•V' 

The case at bar is wholly different. Specific charges publicly 
made against Senators had been brought to the attention of the 
Senate and it had determined that investigation was necessary. 
The subject matter as affecting the Senate was within the juris- 
diction of the Senate. The questions were not intrusions into 
the affairs of the citizen, they did not seek to ascertain any 
facts as to the conduct, methods, extent or details of the business 
of the firm in question, but only whether that firm, confessedly 
engaged in buying and selling stocks, and the particular stock 
named, was employed by Senators to buy or sell for them any 
of that stock, whose market price might be affected by the 
Senate’s action. We cannot regard these questions as amount- 
ing to an unreasonable search into the private affairs of the wit- 
ness simply because he may have been in some degree connected 
with the alleged transactions, and as investigations of this 



'^In re Chapman, 166 U. S. 772. 
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sort are within the power of either of the two Houses they can- 
not be defeated on purely sentimental grounds.^ 

This case is very important in that it fully settled the point 
that Congress could exercise its common-law or implied 
power to punish for contempt to the end of the session of 
the House, even though it had enacted a statute providing 
for punishment *of such contempt as a misdemeanor. How- 
ever, as we have shown, the mere fact that the courts can 
review the cases of contumacious witnesses held in custody 
by Congress, has reduced the effectiveness of this common- 
law form of punishment.^ 

In the 62 d Congress, the House of Representatives adopted 
a resolution authorizing the members of the Committee on 
Banking and Currency to investigate and make a report as 
to the financial affairs and activities of national banks, inter- 
state corporations, and groups of financiers as a basis for 
remedial and other legislative purposes. To that end the 
Committee was authorized to send for persons and papers 
and to swear witnesses.® 

Henry, one of the witnesses before the Committee, testi- 
fied that he was a member of the firm of Salamon and Com- 
pany, bankers in New York City, who were accustomed to 
form syndicates for the acquisition and sale of stocks. He 
was asked to give the names of those composing certain of 
these syndicates, but he refused to answer, claiming he had 
the right under the Constitution to refuse to answer, and 
that he would consider it dishonorable to reveal the names of 
his customers. 

The Committee ordered the fact of his refusal to answer 
to be reported to the House for action. After discussion, 
the House decided that the facts should be laid before the 

'^In re Chapman, i66 U. S. 669. 

2 See discussion, supra^ p. 355. 

® Henry ??. Henkel, 235 U. S. 219, 224. 
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Grand Jury of the District of Columbia. They returned an 
indictment against him, charging him with refusing to 
answer questions propounded by the Committee. A warrant 
issued and Henry was arrested in New York City, and when 
taken before the Commissioner, demanded an examination. 
After argument, the Commissioner ordered Henry to be held 
in custody until the District Judge could issue a warrant for 
his removal to the District of Columbia under the provisions 
of Sec. ,101-104 Revised Statutes. 

Thereupon Henry applied to the District Judge for a writ 
of habeas corpus, which was discharged after argument. An 
appeal was taken to the Supreme Court of the United States. 
Here his attorneys argued that, in view of the provisions of 
the Fourth Amendment to the Constitution, neither House 
can compel a citizen to disclose his private affairs as a basis 
for legislation, particularly where, as in the present case, the 
witness was not contumacious but had fully and freely 
answered all material questions and had only refused to give 
the names of certain bank officials when the names them- 
selves could iTot possibly be of benefit in shaping legislation. 

In the decision ^ the Court refused to answer the contro- 
verted questions brought out in the argument but contented 
itself with saying that the hearing on habeas corpus is not in 
the nature of a writ of error nor is it intended as a substitute 
for the functions of the trial court. Hence the Court said 
the only question was that, “ on application for habeas cor- 
pus, the hearing is confined to the simple question of juris- 
diction, and even that will not be decided in every case.” 

So Henry was not allowed to anticipate the regular course 
of proceedings by alleging a want of jurisdiction and de- 
manding a ruling thereon in habeas corpus proceedings. 
Henry died before the case came to trial in the lower court. 

That refusal to testify before a Congressional committee, 

1 Henry w. Henkel, 23s U. S. 219, 224. 
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which is investigating for the purpose of framing legislation, 
may be punished as a contempt is held by a carefully-worded 
dictum in Marshall v. Gordon.^ Marshall, while United 
States Attorney for the Southern District of New York, 
conducted a grand jury investigation which led to the indict- 
ment of a member of the House of Representatives. Acting 
on charges of tnisfeasance and nonfeasance made by the 
member against Marshall in part before the indictment and 
renewed afterward, the House by resolution directed its 
Judiciary Committee to make inquiry and report concerning 
Marshall’s liability to impeachment.^ Such inquiry being in 
progress through a sub-committee, appellant addressed to the 
sub-committee’s chairman and gave to the press a letter, 
charging the sub-committee with an endeavor to probe into 
and frustrate the action of the grand jury and couched in 
terms calculated to arouse the indignation of the members 
of that committee and those of the House generally. There- 
after, the appellant was arrested in New York by the Ser- 
geant-at-Arms pursuant to a resolution of the House whereby 
the letter was characterized as defamatory and insulting and 
as tending to bring that body into public contempt and ridi- 
cule, and whereby appellant in writing and publishing such 
letter was adjudged to be in contempt of the House in vio- 
lating its privileges, honor and dignity. He applied for 
habeas corpus, which was denied in the District Court. He 
then appealed to the United States Supreme Court. 

The Court in its decision considered the main question to 
be as follows : 

Whether the House had power under the Constitution to deal 
with the conduct of the District Attorney in writing the letter 
as a contempt of its authority and to inflict punishment upon the 
writer for such contempt as a matter of legislative power, that 

i Marshall v, Gordon, 243 U, S. 521 (1917). 

2 pp. 531, 532. 
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is, without subjecting him to the statutory modes of trial pro- 
vided for in criminal offenses protected by the limitations and 
safeguards which the Constitution imposes as to such subjects.^ 

The Court in its dictum admitted that the House had im- 
plied power to deal directly with contempt so far as is neces- 
sary to preserve and exercise the legislative authority ex- 
pressly granted, but in defining this power it stated that, 
since it was a power of self-preservation, a means and not 
an end, the power does not extend to infliction of punishment 
as such; it is a power to prevent acts which in and of them- 
selves, inherently, prevent or obstruct the discharge of legis- 
lative duty and to compel the doing of those things which 
are essential to the performance of the legislative function.^ 
The instances of punishment which the Court approved were 
“ either physical obstructions of the legislative body in the 
discharge of its duties, or physical assault upon its members 
for action taken or words spoken in the body, or obstruction 
of its officers in the performance of their official duties, or 
the prevention of members from attending so that their 
duties might be performed, or finally with contumacy in re- 
fusing to obey orders to produce documents or give testi- 
mony which there was a right to compel.” ^ It was further 
declared that this power, even when applied to subjects which 
justify its exercise, “ is limited to imprisonment, and such 
imprisonment may not extend beyond the session of the body 
in whidi the contempt occurred.” ^ 

The point was made in the argument of the case that this 
was an impeachment proceeding and hence the House could 
punish the act of the appellant within the reasoning estab- 

^ Marshall v. Gordon, 243 U. S. 532, 533. 

= Ibid., pp. S41, 542. 

’ Ibid., p. 543. 

* p. S 42 . 
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lisihed in Kilbonm v. Tho-mpson.^ Hbwever, the Court 
maintained that whether they were impeachment proceedings 
or not, the House was without power by its own action, as 
distinct from such action as might be taken under criminal 
laws, to arrest or punish for such acts as were committed by 
the appellant ; in other words, the power is the same in 
quantity and quality whether exerted on behalf of the im- 
peachment powers or of the others to which it is ancillary. 
The position of the Court in this particular case was, then, 
that the writing and publishing of the letter complained of 
as a libel by the committee was not an act which could be 
punished by the committee of the House as a contempt, be- 
cause this act did not obstruct or interfere with the duties 
of the legislature, nor was its punishment essential to the 
self-preservation of the legislature. The contempt com- 
plained of was extrinsic to the discharge of the legislative 
duty and related only to the presumed operation which the 
letter might have upon the public mind and the indignation 
naturally felt by members of the committee upon the subject. 
As the Court said, “ These considerations plainly serve to 
mark the broad boundary line which separate the limited im- 
plied power to deal with classes of acts as contempts for 
self-preservation and the comprehensive legislative power to 
provide by law for punishment O'f wrongful acts/' ^ 

The decision in this case certainly indicates that the Houses 
of Congress have the implied power to punish for contempt 
as an adjunct to their power to legislate. It is also clear 
from the dictum in this case that this power is really not a 
punitive power as such, it is rather a coercive power to pre- 
vent acts which obstruct legislative proceedings or to compel 
the doing of those things which are essential to the perform- 

^ See supra^ ch. vi, p. 351. 

^ Marshall v, Gordon, 243 U, S, 546. 
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ance of the legislative function. Finally this opinion of the 
court shows that the power of the Houses of Congress to 
punish offenders of their privileges is limited to those acts 
which constitute a direct interference with their duties, and 
that it would probably be better policy for such offenders to 
be “ subject to the statutory modes of trial provided for in 
criminal offenses protected by the limitations and safeguards 
which the Constitution imposes as to such subjects.'' ^ This 
case clearly illustrates the protection the courts will accord to 
victims of congressional passion in contempt proceedings. 

Both Houses of Congress initiated an orgy of investiga- 
tions as a result of the Harding regime.^ In fact so ma,ny 
investigations were called for that it became popular to ridi- 
cule the proceedings. The character of some of the wit- 
nesses summoned in these inquiries and the irrelevant nature 
of much of the testimony offered, certainly gave room for 
criticism. However there was no doubt of the existence of 
delinquency in several of the administrative departments and 
the Houses of Congress, especially the Senate, conducted 
sweeping inqinsitions into the conduct of these departments. 

During the course of these investigations, several wit- 
nesses refused to testify, among them being M. S. Daugherty 
and Harry Sinclair. The Senate had orrered by its resolu- 
tions a special committee of five Senators to investigate 
corruption in the Attorney General's Department.^ During 
the investigation, the committee subpoenaed Daugherty, a 
brother of the ex- Attorney-General, to appear before them 
and bring with him certain papers. He refused to appear, 
whereupon the committee issued a second subpoena simply 

^ Marshall v. Gordon, 243 U. S. 548. 

^ See Galloway, The Investigative Function of Congress, in 21 Am. Pol. 
Sc. Rev., p. 63. 

® 68th Cong., 1st sess., Record, pp. 3299, 3409-3410, 3548, 4126 (March, 
1924). 
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asking him to appear and making no mention of papers. He 
again refused and so the committee reported his refusal to 
the Senate.^ 

After some debate the Senate passed a resolution ordering 
the President pro tempore to issue his warrant commanding 
the Sergeant-at-Arms to take Daugherty and bring him be- 
fore the bar of the Senate.^ The warrant was indorsed to 
the Deputy Sergeant-at-Arms, McGrain, who proceeded to 
carry out its instructions. Daugherty then petitioned the 
Federal Court, Southern District of Ohio, for a writ of 
habeas corpus, which was issued and McGrain made due 
return setting forth the warrant and the cause for detention. 
The question then arose, was the action of the Senate in 
causing the warrant to be issued valid? Its validity de- 
pended upon whether that body had exceeded its powers in 
initiating the investigation.® 

In reviewing the proceedings Judge Cochrane held Daugh- 
erty^s detention illegal because the subject matter of the in- 
vestigation was clearly outside its jurisdiction and hence 
the investigation represented an unconstitutioilhl exercise of 
power by the Senate, The lower court held that this was a 
judicial investigation, 

for it is proposing to determine the guilt of the Attorney Gen- 
eral of the shortcomings and wrongdoings set forth in the resolu- 
tions. It is to hear, adjudge and condemn. In so doing it is 
exercising the judicial function, which neither House can so do 
unless such power is expressly conferred by the Constitution. 
To permit the exercise of such power by either House would 
be to deny the separation of the powers of Government.^ 

^ 68th Cong., I St sess., Sen. Rep. No. 475. 

^ 68th Cong., 1st sess.. Record, pp. 7215-7217, 

® Ex parte Daugherty, 299 Fed, 620 (1924}. 

^ Ibid., p. 640. 
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In other words, the Senate was, in substance, trying and 
condemning the Attorney General, not investigating his 
office. The fact that the second resolution providing for the 
issue of the warrant stated that, “ Whereas the appearance 
and testimony of the said M. S. Daugherty is material and 
necessary, in order that the Committee may properly execute 
the functions imposed upon it, and obtain information neces- 
sary as a basis for such legislation and other action as the 
Senate may deem necessary . . . ^ the court held was of 

no significance in interpreting the real purpose of the inves- 
tigation. Moreover it called attention to the fact that the 
first resolution of the Senate authorizing the investigation 
and creating the Committee did not mention a legislative 
purpose but emphasized the wrongdoings of H. M. Daugh- 
erty, the Attorney General. It was, so to speak, a purely 
personal investigation, according to the court for the “ ex- 
treme personal cast ” of the Senate Resolution was obvious. 

As to whether the Senate had the power to make an inves- 
tigation as auxiliary to the exercise of the legislative func- 
tion, the court' answered by reviewing two well-known State 
cases, McDonald v. Keeler^ and Ex parte Parker,® which 
supported such investigations. But these cases were differ- 
entiated from the present one on the score that in the States 
the entire legislative power is vested in the legislature by 
their respective Constitutions, except thereby denied. How- 
ever in the case of Congress, said the court, such power is 
limited by the Tenth Amendment and Article I, Section I of 
the Federal Constitution.^ Calling attention to the fact that 
the Supreme Court had never said anjrthing favoring the 


^ See supra, ch. v, p. 36711. 

^ People ex reL McDonald v, Keeler, 99 N. Y. 463 (1885). 
® Ex parte Parker, 74 S. C 466 (1906). 

* Ex parte Daugherty, 299 Fed. 635, 636. 
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existence of such power, the court added further that neMier 
House of Congress seems to have exercised this power, 
namely, of compelling an outsider to testify or produce docu- 
ments in aid of legislation. However, the court did not have 
to decide this question in order to render its opinion, and 
was content with the remark that it seriously doubted the 
existence of such power. 

In lining up this case with Kilbourn v. Thompson, the 
court said that this was even a stronger case, for here the 
Senate is not only exercising the judicial function, power to 
do which is^ not conferred by the Constitution, but power to 
do which is impliedly negatived by the Constitution, in the 
provision conferring the sole power of impeachment on the 
House of Representatives and limiting the Senate's connec- 
tion with such proceedings to trying them. 

As to other cases involving similar questions, it was said 
of In re Chapman ^ that it dealt with an investigation directly 
concerning the members of the House, and the Federal Con- 
stitution expressly confers on each branch of Congress the 
power to punish its members, hence this was a^rightful exer- 
cise of authority. In referring to Anderson v. Dunn ^ the 
court stated that decision held that the House of Represen- 
tatives has power to punish an outsider for contempt. It 
also stands for the position that the Senate has that power. 
However, the court observed that the decision shed no light 
whatever on the question as to the circumstances under which 
the duty may be owed by an outsider to either branch of 
Congress to give testimony or produce documents. In other 
words, the particular in which Anderson had misbehaved not 
appearing from the plea, and the House having power to 
punish in some particular, it was to be presumed that it was 
for misbehavior in such particular that he had been punished 

1 In re Chapman, 166 U. S. 661. 

2 Anderson v. Dunn, 6 Wheaton 204. 
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for contempt. But if this decision stands for the position 
that the judgment of the House is final and conclusive on 
the courts in contempt cases, it was clearly overruled to that 
extent by Kilbourne v. Thompson/’ ^ This latter case, the 
court said, held that the investigation of the House was in 
its nature judicial and since it did not come within one of 
the instances in which judicial power was expressly con- 
ferred, it was unconstitutional 

It is obvious that the decision in this case turned on the 
question of the power of the Senate to investigate the admin- 
istrative departments of the government. The court was 
much concerned as to whether the investigation was judicial 
in character or not. This investigation was a judicial one, 
the court thought, for the extreme personal character of the 
accusations made against Daugherty made it appear that the 
effect of the proceedings was to put him on trial. If these 
were impeachment proceedings such an investigation would 
have been legal if conducted by the House. But this was a 
Senate investigation which made the proceedings doubly 
vicious. Fro?n this opinion it would appear that the Senate 
is barred from investigating the administrative departments 
if such investigations have too personal a cast, a question 
which will be decided by the courts. 

The holding of the court that the investigation was un- 
constitutional because it was a judicial one, would seem to 
be indefensible, in the light of previous Congressional prac- 
tice. The exercise by Congress of inquisitorial power in such 
a case simply represents the use of judicial power in aid of its 
legislative functions. The court, by calling this a judicial 
investigation ” because of the extreme personal cast of the 
resolutions of the Senate, assumed an arbitrary position, for 
how could it know what the Senate might do as a result of 
the investigation? It might propose new laws, suggest a 

1 Daugherty, 299 Fed, 630. 
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change in the structure of the Attorney Generars Depart- 
ment, and most important of all, expose possible inefficiency 
and fraud to the public gaze. There was nothing in this in- 
vestigation which precluded such possibility, and as already 
noted, the Senate had actually declared in its resolution ap- 
proving the issue of the warrant to arrest Daugherty, that 
the investigation was “ for legislative and other purposes/' 
Moreover, how could it be possible for a Congressional com- 
mittee to investigate an administrative department of the 
Federal Government without investigating the efficiency or 
inefficiency of the officials involved, even to the extent of 
hearing, adjudging and condemning " ? Certainly the pre- 
sumption of validity ought to attach to the resolutions of 
the Senate authorizing such an investigation. The weakness 
of the court's position is clearly reflected in its opinion that 
it was not the subject matter of the investigation which de- 
termined its judicial character, but the inherent character of 
the investigation. The character of this investigation was 
no different from that of scores of investigations which the 
Senate had made previously in its history into^ the efficiency 
of the administrative departments. 

The support which Justice Cochrane got from Kilbourn v. 
Thompson ought not to be overemphasized. As has been 
shown in our analysis of this case, it was well known that a 
Federal Court had already settled the issues involved in the 
bankruptcy proceedings of Jay Cooke and Company and 
there was some reason for calling the investigation a fruit- 
less one ; although, in this case, the court simply failed to see 
that the particular funds in question represented a deposit 
by the Secretary of the Navy in the London branch of Jay 
Cooke and Co. and hence the particular bankruptcy was of 
consequence in relation to the security demanded for all gov- 
ernment deposits. Both these decisions ignored the force of 
numerous previous investigations. The demand of the 


CONGRESSIONAL INVESTIGATIONS 


f 

372 

courts in these two cases was for a clear definition of the 
purposes of such investigations and certain guarantee that 
the results would be legislative in character. But how could 
a House of Congress pass on the desirability of legislation 
before it knew the facts in the case ? 

Daugherty's case involved an investigation of an exec- 
utive department, the inefficiency of which was nationally 
suspected. There can be no doubt that if public opinion 
had decided the issue in this case, the investigation would 
have been held legal And after all, the fundamental ques- 
tion in these investigations is: Is the public need for in- 
formation great enough to warrant the interference with the 
individual right of protection from the inconvenience, depri- 
vation of private property and interference with personal 
liberty occasioned by the demands of the government to 
testify? The lower court in Daugherty's case mentioned, in 
its dicta, that the information a person knows and his private 
papers are as much his property as a horse which he might 
own, and implied that he was unconstitutionally deprived of 
his property hy this investigation. 

The court is right in believing that Congress should not 
be turned into a court for the trial of crimes and misde- 
meanors even when committed by public officials, but, as 
stated before, it is certainly difficult to draw the line between 
what constitutes putting an official on trial for his personal 
misdoings and simply investigating his office with a view to 
examining the efficiency of its administration. There is no 
doubt that this decision was entirely out of line with Congres- 
sional precedent. Justice Cochrane was plainly unaware of 
the long list of Congressional investigations similar to the 
one he reviewed in this instance, in which the power to 
compel testimony and punish for contempt had been exer- 
cised. 

The effect of this decision was to check the Senate's power 
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of investigation and leave undecided the question which the 
Federal Courts had steadfastly refused to decide, namely, do 
the Houses of Congress have power to compel testimony and 
punish for contempt in investigations in aid of the exercise 
of whatever legislative power is granted by the Constitution? 

Further proceedings of the Senate in this case were held 
up by this decision. However McGrain, the Deputy Ser- 
geant-at-Arms, who served the warrant on Daugherty, 
prayed and was allowed a direct appeal to the Supreme Court 
of the United States, which had the case for consideration 
over two years. Before a decision was made, the Senate was 
balked by several other witnesses who refused to testify in 
the recent Senate investigations into expenditures in the Illi- 
nois and Pennsylvania election campaigns. Among these 
contumacious witnesses were Samuel Insull, Robert Crowe, 
Daniel Schuyler and Thomas W. Cunningham.^ Hence it is 
obvious that the decisions of the Suprenie Court in McGrain 
V. Daugherty ^ would be of extreme importance in that it 
would have to decide this long-debated question, whether the 
Senate or the House of Representatives can compel, through 
its own process, a private individual to appear before it or 
one of its committees and give testimony needed to exercise 
efficiently a legislative function belonging to it under the 
Constitution? The opinion of the Court was reported on 
January 18, 1927. 

The Court said in rendering its opinion that it had given 
the case ‘' earnest and prolonged consideration because the 
principal questions involved are of unusual importance and 
delicacy.^' ® The principal question involved in the case was 
held by the Court to be the one mentioned above. The 

1 See Senate Res. No. 195, 69th Cong., ist sess., Record^ pp. 9677, 9678, 
also Record, pp. ii,797 (1926). 

^ McGrain v. Daugherty, 273 U. S. 13s (1927)* 

^ Ibid., V- ISA ^ 
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second major question, it said, was “ whether it sufficiently 
appears that the proper process was being employed in this 
instance to obtain testimony for that purpose?” 

Minor questions involved in the case were settled first. 
The witness had challenged the authority of the deputy to 
-execute the warrant on two grounds ; that there was no pro- 
vision of law for a deputy, and even if there was, a deputy 
-could not execute the warrant because it was addressed simply 
to the Sergeant-at-Arms. 

The Court held that neither ground was tenable, for the 
.Senate had adopted in 1889 and had retained ever since, a 
standing order declaring that the Sergeant-at-Arms may ap- 
point deputies “ to serve process or perform other duties in 
his stead and they shall be officers of the Senate.” Moreover 
the Court pointed out that Congress has sanctioned the prac- 
tice under it by recognizing the deputies as officers of the 
Senate by fixing their compensation and by making appro- 
priations to pay them. 

The fact t^at the warrant was addressed simply to the 
Sergeant-at-Arms was held to be of no special significance, 
for the Court showed that the standing order and the resolu- 
tion under which the warrant was issued plainly contemplated 
that he was to be free to execute the warrant in person, or 
to direct a deputy to execute it. 

Daugherty also contended that the provision in the Fourth 
Amendment to the Constitution declaring “ no warrants 
shall be issued but upon probable cause supported by oath 
or affirmation,” voided the warrant because the report of the 
committee on which it was based was unsworn. 

The Court in answer to this argument pointed out that 
the committee was a part of the Senate and its members were 
acting under their oath of office as Senators. The matters 
reported pertained to their proceedings and were within their 
knowledge. Moreover in legislative practice committee re- 
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ports are regarded as made under the sanction of the oath of 
office of its members, and where the matters reported are 
within the committee's knowledge and constitute probable 
cause for attachment, are acted on and given effect without 
requiring that they be supported by further oath or affirma- 
tion. The Court concluded that the legislative practice 
coupled with the judicial practice showed that the report of 
the committee was sufficiently supported by oath to satisfy 
the constitutional requirement. 

The witness further claimed that the warrant demanded 
that he appear before the Senate and give testimony, whereas 
he had neither been summoned to appear before the Senate, 
nor had refused to do so. The Court answered by saying 
that the subpoena had already been issued by the committee 
and that it was to be treated as if issued by the Senate. 

In summoning Daugherty before them the committee had 
issued two subpoenae, the first one demanding him to appear 
and bring with him certain papers. Upon his refusal the 
committee issued a second subpoena ordering him to appear 
and testify. This he had already refused to So. The Court 
in approaching the principal questions involved, stated that 
it was not now concerned with the right of the Senate to 
propound specific questions to the witness, as no questions 
had been put to him. By considering solely the second sub- 
poena, this made the question, does the Senate have the power 
to interrogate the witness, even if the questions propounded 
be pertinent and otherwise legitimate ? 

In deciding this important question the Court admitted that 
the Constitution is silent on this point and that it remained 
to decide whether this power was so far incidental to the 
legislative function as to be implied. Here the Court pointed 
to. the long list of precedents showing the exercise of this 
power by Parliament and the colonial and state legislatures, 
and stated that all these bodies considered the power to 
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secure needed information by such means to have been 
treated for a long time as an attribute of the power to legis- 
late. This view the Court said had prevailed and had been 
carried into effect in both Houses of Congress and in most 
of the state legislatures. 

After referring to Congressional precedents and statutes, 
the Court then considered the cases previousfy decided by the 
same body bearing on this power and arrived at the conclu- 
sion that these cases stand for the proposition that both 
Houses of Congress in their separate relations, possess not 
only such powers as are expressly granted to them by the 
Constitution, but also such auxiliary powers as are necessary 
and appropriate to make the express powers effective, and 
that “ neither House is invested with general powers to in- 
quire into private affairs and compel disclosures but only 
with such limited power of inquiry as is shown to exist when 
the rule of constitutional interpretation just stated is cor- 
rectly applied.” 

The Court faced the principal question fairly and decided 
unanimously in favor of the power of the Senate or the 
House, they being on an equal plane in this respect, to compel 
private persons to appear before their committees and answer 
pertinent questions in aid of their legislative functions. To 
strengthen their position the Court added that the long- 
established practice of the Houses in this respect fell nothing 
short of a practical construction long continued, of the con- 
stitutional provisions respecting their powers, and therefore 
should be taken as fixing the meaning of these provisions, if 
otherwise doubtful. Moreover the Court showed that the 
practical exigencies of the case warrants the use of this 
power, for 

a legislative body cannot legislate wisely or effectively in the 
absence of information respecting the condition which the leg- 
islation is intended te affect or change, and where the legislative 
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body does not itself possess the requisite information — which 
not infrequently is true — recourse must be had to others who 
possess it. Experience has taught that mere requests for infor- 
mation are often unavailing, and also that information which 
is volunteered is not always accurate or complete, so some means 
of compulsion is necessary to obtain what is needed.^ 

In other words, the Court believed that the constitutional 
provisions which commit the legislative function to the two 
Houses are intended to include this attribute to the end that 
the function may be effectively exercised.'^ ^ 

As to the possibility of abuse in the exercise of this power, 
the Court pointed to Kilbourn v. Thompson ^ and Marshall 
V. Gordon ^ as showing that a witness may rightfully refuse 
to answer where the bounds of power are exceeded or the 
questions are not pertinent to the matter under inquiry. 

The second major question settled by this decision was, 
did it sufficiently appear that the purpose for which the wit- 
ness’s testimony was sought was to obtain information in aid 
of the legislative function. It will be recalled^hat the lower 
court in deciding this point held that the purpose of the in- 
vestigation was to take action other than legislation, that the 
extreme personal cast of the resolutions and the fact that the 
Senate did not state that legislative action was to be taken 
until after the action had been challenged proved this, and 
also when it did state that such action would be taken in its 
second resolution it coupled with it the avowal that other 
action was contemplated also.” Therefore this court de- 
cided that the investigation was unconstitutional as repre- 
senting a usurpation of judicial power, in that such power 

^ McGrain v. Daugherty, 273 U. S. 175. 

* Ibid,, p. 174. 
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as used in these proceedings was not con fen ed on the Senate 
by the Constitution. 

The Supreme Court took a more logical view of this ques- 
tion when it stated that the investigation was of the ad- 
ministration of the Attorney General’s Department, whether 
its functions were being properly discharged. Hence this 
was plainly a subject upon which legislation could be had 
and would be materially aided by the information which the 
investigation was calculated to elicit.” ^ That this is true 
can be clearly seen, the Court said, from the fact that the 
Attorney General’s Department and the powers and duties 
of the Attorney General are all subject to regulation by Con- 
gressional legislation. 

The Court added that the only legitimate object the Senate 
could have in ordering the investigation was to aid it in 
legislating, and the “ subject matter was such that the pre- 
sumption should be indulged in that this was the real object. 
An express avowal of the object would have been better; 
but in view of the particular subject matter was not indis- 
pensable.” ^ The Court in arriving at this conclusion leaned 
heavily on the decision in McDonald v. Keeler (99 N. Y. 
463), where it was said, ‘‘We are bound to presume that 
the action of the legislative body was with a legitimate object 
if it is capable of being so construed, and we have no right 
to assume that the contrary was intended.” 

Generally, the power of the Senate and House of Repre- 
sentatives to make investigations is immeasurably strength- 
ened by this decision. As we have pointed out, the question 
of the power of the Houses of Congress to punish for con- 
tempt in inquiries in aid of legislation has been disputed ever 
since the organization of the Federal Government. This 

^ McGrain v. Daugherty, 273 U. S. 177* 

2 Ihid ,, p. 178. 



JUDICIAL REVIEW OF INQUISITORIAL POWER 379 

I 

decision clears up the dispute and sanctions the long-continued 
practice of Congress in this respect. 

Of course, witnesses may still refuse to answer the ques- 
tions of an investigating committee on the ground that the 
questions are not relevant to the inquiry, or such refusal may 
be based on the ground that the investigation is not one for 
legislative purpbses. However it is obvious from this de- 
cision that the Supreme Court will construe an investigation 
of either House to be a legislative one if possible, which 
means that most Congressional investigations will be pre- 
sumptively legislative, and hence constitutional, unless there 
is a clear statement and avowal to the contrary.^ 

The effect of this decision can already be seen, for a jail 
sentence of three months and a fine of $500 has been im- 
posed upon Harry F. Sinclair for his contempt of the United 
States Senate in refusing to answer certain questions in the 
Senate Teapot Dome investigation when he was summoned 
for the sixth time on March 22, 1924. The questions which 
Mr. Sinclair refused to answer and which formed the basis 
of the trial were propounded by Senator Walsh of Montana. 
Senator Walsh had asked Mr. Sinclair to tell the Committee 
about a contract alleged to have been made by him with a 
Denver publisher (Mr. Bonfils) touching the Teapot Dome. 
He was also asked to tell about an alleged agreement between 
himself and the then Secretary Fall under which a Chicago 
publisher (Mr. Shaffer) was said to have been promised a 
portion of certain territory by a lease secured from the 
Mammoth Oil Company. Mr. Walsh also asked the witness 
to state where and when he met Secretary Fall during No- 
vember and December, 1923. 

Sinclair had refused also to answer a question propounded 

^ As Professor McBain has so clearly pointed out, this decision gives 
to the Houses of Congress “the power to investigate almost anything 
they choose.” McBain, H. L. in New York TimeSj March ii, 1928. 
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by former Senator Adams of Colorado, as to whether the 
witness had said in an earlier hearing that neither he nor 
any of his companies had given or loaned anything to Sec- 
retary Fall. These were four of the ten questions deemed 
pertinent to the accusation of contempt. 

The only questions submitted to the jury were: (i) Was 
the accused summoned before the Committee? (2) Did he 
respond? (3) Was he sworn? (4) Were the questions 
asked? (5) Did Sinclair refuse to answer? 

All these questions were answered by the jury in the affir- 
mative. The verdict was guilty. In imposing sentence Jus- 
tice Hitz said the ruling of the Supreme Court in the Mc- 
Grain v, Daugherty case holding that Congress had the 
power to summon witnesses was binding on all courts.^ 

This decision will probably be reviewed by the Supreme 
Court of the United States within the next two years. In 
its review the Court will have to decide whether the questions 
the Senate committee asked Sinclair were necessary to enable 
the Senate to carry on its constitutional business of legislat- 
ing. As we have suggested previously, the Court in Mc- 
Grain v, Daugherty simply ruled that a witness summoned 
by the Senate must come, thus confining its decision to the 
obligation of a witness to obey a Senate subpoena. 

The Court in McGrain v. Daugherty did not cover an area 
in which differences will arise as to just what kind of ques- 
tions a witness is obliged to answer after he has obeyed the 
subpoena.^ In fact, the Supreme Court said that a witness 
when summoned by the Senate, must come forthwith; but 

^ U, S. V. Sinclair, 52 Wash. L. Rep. 451 (1924) also see 68th Cong:., 
1st sess., Sen. Rep. 299, ser. no. 8220. 

* The court did make such statements as the following in this decision, 
‘^Testimony needed to enable the Senate efficiently to exercise a legis- 
lative function under the Constitution,” testimony to aid the Senate in 
legislating ” and “a witness may refuse to answer where the questions are 
not pertinent to the mat^r under inquiry,” 
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left open for future decisions the definition of just what 
questions a witness is obliged to answer. In other words, it 
left the witness free to take a chance by refusing to answer 
certain questions, ■ and then see whether the courts would 
sustain his guess as to what he need not answer. If the 
witness guesses wrong he goes to jail, or suffers whatever 
other penalty may be imposed for contempt of the Senate.^ 

Very recently, a most important question came before the 
Supreme Court of the District of Columbia presided over by 
Mr. Justice Hoehling/ In a suit recently prosecuted in this 
court against Mr. Fall and Mr. Doheny for conspiracy to 
defraud the Government in the securing of the Naval Oil 
Leases at Elk Hills, California, the government attorneys 
attempted to introduce the testimony which had been given 
before a Senate Investigating Committee, investigating oil 
leases in 1924. The defense protested on the ground that 
this would be equivalent to forcing the defendants to testify 
against themselves, and hence contrary to the Revised Stat- 
utes of 1873,'^ which held : 

No testimony given before either House, or Before any com- 
mittee of either House of Congress, shall be used as evidence in 
any criminal proceeding against him in any court, except in a 
prosecution for perjury committed in giving such testimony. 
But an official paper or record produced by him is not within the 
same privilege. 

The government attorneys claimed this provision in the 
statutes applied only to compulsory testimony, that the evi- 
dence in question had been given voluntarily and hence could 
be incorporated into a trial record. 

1 See discussion, supra, ch. iv, p. 295. 

^ For discussion and opinion of the court see United States Daily, 
December i, 1926, p. 15 and issue of December 2, 1926, p. 7. 

3 See supra, ch. v, p. 324. 
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Jfistice Hoehling^s decision pointed out that Section 859 
U. S. Rev. Stat., which provides that testimony before a 
Congressional committee may not be used as evidence in any 
criminal prosecution against the witness, applies only to evi^ 
dence given at the request of the committee. The court 
said, ''Any witness in any judicial proceeding or before any 
investigating body, may freely waive immunity provisions 
or protection which may have been created in his favor, and 
thereafter he will be bound by the action taken by him in 
that regard.'' 

By testifying voluntarily, both Doheny and Fall waived 
the protection of Sec. 859 it was held, and therefore state- 
ments made by them were admissible against them. The 
court noted that while Sec. 859 had been in force and effect 
for almost seventy years, no case had heretofore arisen call- 
ing for a judicial construction of its provisions. 

In answering the argument of the defense attorneys that 
any and all testimony voluntarily as well as compulsorily 
given by a witness before a committee of Congress, is there- 
after absolutel3r immune from use as evidence in any crim- 
inal proceeding against him, the court said, "If that be so, 
then it must result that the immunity afforded by the several 
sections of the Revised Statutes to which reference has been 
made, is greater than the immunity afforded by the Fifth 
Amendment; as to which latter, it has always been recog- 
nized, that the privilege and immunity afforded is personal 
to the individual and that he may waive it. 

This decision then interprets Section 859, U. S. Rev. Stat 
as applying only to compulsory testimony and restricts the 
immunity granted to witnesses by the statute. The decision 
in this case is directly in line with the opinion in Hale z/. 
Henlcel,^ where the Supreme Court of the United States 
said, " The interdiction of the Fifth Amendment operates 

^ Hale Henkel, 201 U. S. 43 (1906). 
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only where a witness is asked to give testimony which may 
possibly expose him to a criminal charge/^ 

A recapitulation of the cases studied thus far warrants the 
following conclusions: Both Houses of Congress have the 
power to punish for contempt. This power as to outsiders 
is conferred by fair implication ^ and represents the necessity 
of the use of judicial power in aid of the legislative function, 
I'Ke contempt may consist of misbehavior or disobedience. 
Misbehavior, in order to constitute contempt must be such 
as seriously to interfere with the ability of either House to 
function.^ Contempt for disobedience arises in the matter 
of attendance, giving testimony, or the production of docu- 
ments. Refusal to obey the demands of an investigating com- 
mittee of either House of Congress constitutes a contempt, 
provided the demands of the committee arise in the course of 
an investigation which either House has the power to make 
and the testimony or documents required are relevant to the 
subject matter of the investigation. Neither branch of 
Congress is the final judge of its own powers and privileges 
where the private rights and liberty of the^^ citizen are at 
stake, hence the limits of the Congressional power to make 
compulsory inquiries will be established by the courts from 
time to time as individual cases arise. These limits will very 
likely appear whenever either House of Congress attempts 
to use its power to punish for contempt in cases where there 
is a sweeping inquisition into the private affairs of a person, 
coupled with a vague purpose in making the investigation, 
or where the investigation cannot possibly result in remedial 
legislation. However, the presumption of validity attaches 
to a resolution of either House of Congress calling for an 
investigation and it will be presumed legislative in purpose 

1 Each House has the express power to punish its members for dis- 
orderly behavior^’ (Constitution, art. i, sec. v, cl. 2). 

2 See Marshal v. Gordon, supra at pp. 362-366. 
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until the contrary is shown. In exercising the power to pun- 
ish for contempt, either House may choose several methods. 
For example, a contumacious witness may be imprisoned by 
a House under its common-law or implied power until he 
purges himself of contempt or until the end of the session, or 
the House may certify the facts constituting such contempt to 
the courts as provided in the statutes. If the latter procedure 
is followed, an indictment may be brought against the offender 
and he be punished for a misdemeanor by fine and imprison- 
ment, Finally, either House of Congress may construe the 
act of a witness in refusing to appear or testify before itself 
or one of its committees, as a contempt and punish the 
offender directly under its common-law power by imprison- 
ment until he does testify or until the end of the session. 
At the same time either House may certify the facts of his 
contempt to the courts where his refusal to appear or testify 
may be interpreted as a misdemeanor under the statutes and 
hence subject him to the further penalty of fine and imprison- 
ment. In other words, refusing to appear or testify before 
a Congressioi^al committee or a Flouse of Congress consti- 
tutes a double offense, namely, a contempt of the House 
concerned and a misdemeanor under the statutes.^ Our 
study shows several cases where such double punishment was 
visited upon a contumacious witness. “ Naturally the ques- 
tion arises in this connection, how could the courts punish 
the offender if he were already in the custody of a house? 
If the courts issued a warrant for his arrest would the house 
concerned discharge him and turn him over to the courts for 
indictment and prosecution under the statutes ? Such has 
been the usual practice of the Houses of Congress although 
they have refused to surrender their prisoners on such sum- 
mons in the past.® 

^ See In re Chapman, supra at p. 358. 

2 Supra, pp. 159, 160, 355, 356. 

^ Supra, pp. 329, 33ir 
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The question as to what constitutes a valid subject for 
compulsory investigation by the Houses of Congress may be 
resolved as follows: Any investigation by Congress when 
acting in a judicial capacity under powers expressly granted 
or when inquiring into a serious breach of privilege has 
always been considered constitutional. Since McGrain v. 
Daugherty, it is row clearly established that a legislative in- 
vestigation, that is, one into the administration of the law 
or one for the purpose of collecting information preliminary 
to legislation constitutes a proper subject. The distinction 
quite commonly made between the power of the House to 
investigate the administrative departments as contrasted with 
the power of the Senate in the same respect is no longer of 
any force, as the Supreme Court has said they are both on 
an equal plane in so far as legislative investigations are con- 
cerned.^ As has been emphasized many times in this study, 
both the Senate and the House have been making such in- 
vestigations ever since the organization of the government, 
but their practice in this respect was not clearly^confirmed by 
the Supreme Court until Daugherty's case. Finally, it would 
sefem that it is unnecessary for Congress to derive its author- 
ity to make compulsory investigations from the English Par- 
liament when it was a high court, because the power when 
exercised by either House of Congress is a judicial function 
necessarily used in aid of^ legislative function. 

By and large, very few protests have been made by per- 
sons against the exercise of inquisitorial power by Congress ; 
moreover the courts have said that a casual conflict with the 
rights of individuals is no reason to be urged against the 
exercise of such power, as the safety of the people is the 
supreme law.^ Congressional investigations are irregular 

1 McGrain v, Daugherty, 273 U. S. iS4, note argument of J. H. Wig- 
more against Senatorial investigations in Illinois Law Review, May, 1924. 

2 Anderson ZJ. Dunn, 6 Wheaton 227. 
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proceedings in that they are not “ cases ”, and so the com- 
monly accepted rules of judicial procedure do not apply to 
them; as a result, all sorts of testimony is received under 
conditions which would not be tolerated for a moment in 
judicial proceedings^ Because of this it cannot be doubted 
that witnesses are often unjustly treated by being compelled 
to attend the hearings of such committees 'and submit to a 
veritable inquisition/ Our analysis of the practice of Con- 
gress in such investigations shows that many of the grosser 
abuses of privilege have never been questioned by suits be- 
fore the courts. An important reason for the lack of pro- 
test against the exercise of inquisitorial power by Congress 
is that such protest might incur the instant displeasure of the 
offended house, instantly enforced, if it happened to be sit- 
ting. As Chief Justice Denman said, “ It must be remem- 
bered that privilege is more formidable than prerogative, 
which must avenge itself by indictment or information, in- 
volving the tedious process of the law, while privilege with 
one voice accuses, condemns and executes. And the order 
to take him, addressed to the Sergeant-at-Arms may con- 
demn the offenders to persecution and ruin.^ Of course an 
offender can soon get free by virtue of a writ of habeas 
corpus, but still the stigma of accusation remains. In fact, 
a witness who- refuses to- answer questions propounded by 
a Congressional investigating committee because they are 
irrelevant, runs serious risks.^ If the courts review his case 

^ See supra f ch. iv, pp. 285, 286, note — Felix Frankfurter has said that 
to slow up the proceedings of such committees by the rules applying in a 
court of law would seriously impair the investigative function of Con- 
gress. “ Hands Off the Investigations/^ in New Republic^ May 21, 1924. 

2 See Galloway, op, cit., p. 58. Note : Congress has frequently taken 
no action against witnesses who have refused to answer irrelevant ques- 
tions. See supra, p. 106 et seq, 

sStockdale v, Hansard, 9 A. & E. i (Eng. 1837). 

^ See “ Congress Inquiries and the Constitution,’^ by H. L. McBain, 
New York Times, March ii, 1928. 
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of contempt and decide the questions were irrelevant, he is 
free from further punishment. If the courts decide, how- 
ever, that he should have answered, he may be fined and im- 
prisoned, even though he is willing to- go befo're the com- 
mittee and answer the questions.^ Moreover it should be 
recalled that it was commonly thought in Congress that the 
courts had no' phwer to^ review its exercise of inquisitorial 
power until 1880.^ 

A certain amount of protection is given persons affected 
adversely by the Congressional power of investigation in that 
the amendments to the Constitution granting persons protec- 
tion from unreasonable searches and seizures and the 
right of immunity from self -criminating testimony, have 
been interpreted by the courts as placing strictures on this 
power. For example, the Supreme Court made the follow- 
ing statements in McGrain v. Daugherty, testimony needed 
to enable the Senate efficiently to exercise a legislative func- 
tion belonging to it under the Constitution,’’ '' testimony to 
aid the Senate in legislating,” and a witness may refuse 
to answer where the questions are not pertinent to the matter 
under inquiry.” As we have pointed out previously,® the 
general rule the courts have followed in determining the 
constitutionality of the Congressional power of investigation 
is, first, is the investigation one within the jurisdiction of 
Congress ; second, is the testimony demanded material to the 
subject matter of the investigation? In Kilbourn v. Thomp- 
son ^ the testimony could not be required because the subject 
matter of the investigation was outside the jurisdiction of 
the House. Several cases involving the Interstate Commerce 
Commission and the Federal Trade Commission, which are 

1 For example see case of Robert Stewart, supra, pp. 355, 356. 

2 See debate in Kilbourn’s case, supra at pp. 214-225. 

2 See supra, ch. vi, p. 383, 

4 Discussed ch. vi, at pp. 350-354. ;■ 
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discussed in detail later in this study, shed some light on this 
problem. In In re Pacific Railway Commission ^ the court 
made much ado about the searching inquisition this Commis- 
sion conducted into private papers and records and virtually 
limited the Congressional power of inquiry to voluntary 
testimony. While this decision was overruled in Interstate 
Commerce Commission v. Brimson,“ the Supreme Court of 
the United States said in the latter case, if the testimony 
and documents relate to the inquiry and the investigation 
is one which the Commission is legally entitled to make, any- 
one summoned before the Commission must obey its de- 
mands,'' yet the Court observed that 

this power given to Congress did not carry with it authority to 
destroy or impair the fundamental guarantees of personal rights 
that are recognized by the Constitution as inhering in the free- 
dom of the citizen, hence each of the defendants in this proceed- 
ing could have contended that he was protected by the Consti- 
tution from making answer to the questions propounded to him.^ 

In Interstate Commerce Commission Baird the Supreme 
Court said, ^‘Relevancy does not depend upon the conclusive- 
ness of the testimony offered, but upon its legitimate ten- 
dency to establish a controverted fact." ^ The dictum in 
Hale V, Henkel ^ takes the view that the Fourth Amendment 
does apply in cases of this sort, that some particularity " 
is required; or again in Federal Trade Commission v. Amer- 
ican Tocacco Company ® the Supreme Court said, a fishing 

^ In re Pacific Railway Commission, 32 Fed. 241 ; see infra, ch. vi, 
PP. 393-396. 

^ Interstate Commerce Commission v, Brimson, 154 U. S. 447, see infra, 
ch. vi, pp. 398-400. 

* Ibid., p. 479. 

^ Interstate Commerce Commission v. Baird, 194 U. S. 25 (1904). 

® Hale V. Henkel, 201 U. S. 43. 

® American Tobacco Company v. Federal Trade Commission, 264 U. S. 
298 (1924). 
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expedition into private papers on the possibility that "they 
may disclose evidence of crime is contrary to the first prin- 
ciples of justice.” 

The Fifth Amendment has also been applied as a check on 
the investigative power of Congress, for that portion of the 
clause reading, nor shall be compelled in any criminal case 
to be a witness against himself ” has been understood by the 
courts to forbid the compelling of such testimony, unless 
Congress by specific statute afforded the person so testifying 
immunity from further prosecution for the act or acts con- 
cerning which he had been forced to testify,^ or at least 
grant eid him assurance that the evidence forced from him 
would not be subsequently used against him. In interpret- 
ing this clause the Court said in Hale v. Henkel, the inter- 
diction of the Fifth Amendment operates only where a wit- 
ness is asked to give testimony which may possibly expose 
him to a criminal charge — but if the criminality is taken 
away, the amendment ceases to apply.” It was also stated 
in this case that, '' the right of a person to refuse to crimi- 
nate himself is purely a personal privilege of ^he witness.” ^ 
In Counselman v. Hitchcock ® the Court said of the Fifth 
Amendment, that it meant to insure that a person should 
not be compelled to give testimony which might tend to show 
that he himself had committed a crime.” In the recent 
ruling of Justice Hoehling in Fall and Doheny’s case® the 
court emphasized the fact that the manifest purpose of the 
Fifth Amendment was to prohibit the compelling of evidence 
of a self-criminating kind from a witness, and that the pro- 
vision itself had been applied rather generally in a broad and 

^ See chap, v, passim, 

2 Hale V. Henkel, 201 U. S. 43* 

® Counselman v* Hitchcock, 142 U. S. 547, 555 (1892). 
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liberal spirit to secure the citizen immunity from every 
species of compelled and voluntary accusation, but that the 
immunity offered by the Fifth Amendment was '' personal 
to the individual and he may waive it/’ The statutes per- 
taining to (Congressional investigations require a witness to 
testify even though what he says is a confession of crime. 
In order to comply with the terms of the Fifth Amendment* 
Congress has provided in these statutes that such testimony 

shall not be used as evidence in any criminal proceeding 
against him in any court except in a prosecution for perjury 
committed in giving such testimony.” ^ In view of the 
numerous rulings of the Federal (Courts in cases of in- 
vestigations conducted under authority of the Interstate Com- 
merce Act and the Sherman Anti-Trust Act, which have 
held that witnesses must be given complete immunity from 
further prosecution for any offense arising out of the trans- 
action to which their testimony relates, it would seem that 
the constitutionality of these statutes is open to the gravest 
doubt. ^ In fact, these decisions have restricted the demands 
of recent Senate committees for criminating testimony.^ 

Both branches of Congress have usually complied with the 
spirit of the Sixth Amendment in permitting persons on 
trial before them to have counsel and compulsory process 
for the obtaining of witnesses in their favor, but this has 
always been considered a matter of privilege, not of right. 
In fact, one well-known state case frequently cited in Con- 
gressional debate holds that a contumacious witness has no 
right to counsel in his behalf.^ 

^ See Appendix B, p. 435. 

^ Counselman v. Hitchcock, 142 U, S. 547; Brown v. Walker, 161 U. S. 
591 (1896) ; U, S. V. Armour & Co., 142 Fed. 808 (1906) ; U. S. v. Swift 
ei al, 186 Fed- 1002 (1911) ; also infra, pp. 404, 405. 

3 See supra, pp. 288, 339, 340. 

^People rel, McDonald v. Keeler, 99 N. Y. 463 (1885). 
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It should be mentioned in this connection that the prevail- 
ing opinion in Congress has always been that its proceedings 
in investigations were not strictly limited by the several 
Amendments to the Constitution; that these proceedings 
were not trials or cases at law. 

In conclusion, it is clear that the courts have fully sanc- 
tioned the power of Congress tO' use the quasi- judicial process 
of compulsory investigation as an aid to its function of 
legislation, but this power is hemmed in by constitutional re^ 
strictions which will be applied from time to time by the 
courts as the occasion demands.^ 

PART II 

POWER OF FEDERAL ADMINISTRATIVE AGENCIES TO COMPEL 
TESTIMONY AND PUNISH FOR CONTEMPT 

The years immediately following the Civil War witnessed 
an increasing volume of speculation and fraud in railway 
affairs which reached its climax in the frenzied construction 
period of the eighties. In order to ferret out these abuses 
and eliminate the evils so rife during this period, a new form 
of the investigating arm of Congress was called upon. On 
February 4, 1887, Congress passed the Interstate Commerce 
Act,^ which created the Interstate Commerce Commission 
and gave it extensive powers to compel testimony. Section 
12 of this Act gave this Commission authority to 

require the attendance and testimony of witnesses and the pro- 
duction of all books, papers and tariffs . . . and to that end 
may invoke the aid of any court of the United States in requir- 
ing the attendance and testimony of witnesses and the production 
of books, papers and documents under the provisions of this 

1 C/. Landis, James, “ Constitutional Limitations on the Congressional 
Power of Investigation,” 40 Harvard L. Rev, 153. 

2 24 Stat. at LargCy 379. 
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act.-" And any of the circuit courts of the United States within 
the jurisdiction of which such inquiry is carried on may, in case 
of contumacy or refusal to obey a subpoena issued to any 
common carrier subject to the provisions of this act or other 
person, issue an order requiring such common person or other 
person to appear before said Commission (and produce books 
and papers if so ordered) and give evidence touching the matter 
in question; and any failure to obey such order "of the court may 
be punished by such court as a contempt thereof. The claim 
that such testimony or evidence may tend to criminate the per- 
son giving such testimony shall not excuse such witness from 
testifying; but such evidence or testimony shall not be used 
against such person on the trial of any criminal proceeding. 

These provisions for compelling testimony have been 
granted by Congress to a great variety of administrative 
tribunals or executive officials vested with regulatory or in- 
vestigatory powers or both.^ Judge Cooley who presided 
over the newly created Interstate Commerce Commission 
stated in the first annual report of the Commission that this 
power to comp^ the attendance of necessaiy witnesses and 
the power to secure papers and documents relevant to in- 
quiries, '' was a very important provision, and the Commis- 
sion will no doubt have frequent occasion to take action 
under it.'^ ^ 

It will be noted that the Commission was not given the 
power itself to compel the attendance and testimony of wit- 
nesses but rather it had to invoke the aid of the courts. It is 
a fundamental fact in a discussion of the inquisitorial powers 
of such administrative bodies that they cannot themselves 
compel a witness to appear before them and testify. The 
same rule applies, as has been noted, to investigating com- 

1 See study of David Lilienthal, Power of Governmental Agencies to 
Compel Testimony,” Harvard L. Rev.^ 694. 

i Amu Rep. I. C. C,, 2 S (1887). 
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mittees acting under authority of Congress. The cohrts 
have said, In a judicial sense there is no such thing as 
conitempt of a subordinate administrative body . . . and 
the power to compel performance of a legal duty imposed by 
the United States can only be exerted under the law of the 
land, by a competent judicial tribunal having jurisdiction in 
the premises.'’ ^ » Hence the enforcement of the power con- 
ferred on these tribunals to compel testimony must therefore 
be reposed in the courts.^ The procedure outlined in Section 
12 of the Interstate Commerce Act for the compulsion of 
testimony involved three stages : First, the tribunal was given 
the power to issue subpoenae for the attendance of witnesses 
and production of papers; if such subpcenae were disobeyed, 
the tribunal was then autbordzed tO' invoke the aid of the 
courts ; and finally, the court appealed to, was authorized to 
order contumacious witnesses to obey the demand of the 
tribunal for evidence and upon failure to comply the court 
was authorized to punish the witnesses for a contempt of 
court. 

These provisions providing for the compillsion of testi- 
mony were destined to be storm-centers of litigation for the 
next fifteen years and the cases involved serve to bring out 
some important points with respect to the power of Congress 
to compel testimony in this manner. 

On March 3, 1887 Congress passed an act providing for 
a special investigation of the ‘‘ books, accounts and methods 
of railroads which have received aid from the United States 
and for other purposes." ^ The act also authorized the 
President to appoint three commissioners who were invested 
with the identical power to compel testimony given to the 

^ Interstate Commerce Commission Brimson, 154 U. S. 489 (1894), 
2/2,2£/.,pp.447,4S5- 
® 24 488, 
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Interstate Commerce Commission, the terms of the two sec- 
tions being exactly the same. In the discharge of their duties 
the Commissioners examined as a witness Mr. Lelaiid Stan- 
ford, who was the President of the Central Railroad, one of 
the railroad corporations being investigated. He was asked 
certain questions pertaining to the business of the corpora- 
tion, especially with reference to the disbunsement of money, 
which he refused to answer. The commission then applied 
to the court of the Northern District of California for an 
order requiring him to ans’wer, whereupon the court issued 
an order requiring him to show cause why he should not be 
required to answer the interrogations of the commission. 
He filed an answer which stated, among other things, that, 

because the answers can have no possible effect upon the rela- 
tions between the government and the company and can only 
tend to cast suspicion upon parties whose names may be men- 
tioned: and as the subjects in respect to which these questions 
are propounded, are of an exclusively private nature, in no way 
affecting the interests of the government, neither the com- 
pany nor its ofncers feel called upon to answer.^ 

He also stated that he felt constrained to take this course, as 
the gentlemen of the commission had distinctly and repeat- 
edly avowed, in the course of their examination that they did 
not regard themselves bound in such examinations by the 
ordinary rules of evidence; that they would receive hearsay 
and ex parte testimony, surmises, suspicions, and all char- 
acter of information that might be called to their attention.^ 
In deciding the case the court held that, “Congress cannot 
make the judicial department the mere adjunct or instrument 
of the other departments '' and therefore the procedure out- 
lined for the compelling of testimony was unconstitutional. 

1 In re Pacific Railway Commission, 32 Fed. 241 (1887). 

2 I&iU, p. 248. 
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In reaching this conclusion the court admitted that Congress 
could authorize a commission to obtain information upon 
any subject which, in its judgment, it may be important to 
possess, but that such inquiries were controlled by the same 
guards against the invasion of private rights which limit the 
investigations of private parties into similar matters, that is, 
the production of private books and papers can only be com- 
pelled in judicial proceedings or in suits instituted for that 
purpose, and in both cases only upon averments that its rights 
are in some way dependent for enforcement upon the evi- 
dence those books and papers contain. But inasmuch as the 
commission was not a judicial body but a mere board of 
inquiry directed to obtain information upon certain matters, 
it could only obtain such information as the persons it ex- 
amined cared to disclose. 

In commenting upon the procedure outlined for compelling 
testimony the court pointed out that if a court is to aid the 
commission in this manner of investigation, 

there can be no room for the exercise of judgment as to the 
propriety of the questions askedr . . . but if it was expected that 
the court, when its aid was invoked, should examine the subject 
of the inquiries to see their character then it would be called 
upon to exercise advisory functions in a political proceeding* 
If the former, they cannot be vested in a court, if the latter, 
the power can only be exercised in the case or controversies 
enumerated in the constitution, or in cases of habeas corpus.^ 

Close adherence to this ruling meant its application to all 
commissions of inquiry which Congress might create and, 
in effect, the decision denied to Congress the right to obtain 
information through the instrumentality of all such com- 
missions, except from witnesses who voluntarily appear and 
testify, for, as has been noted, it is commonplace that a com- 

re Pacific Railway Commission, 32 Fed. 258. 
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mission created by act of Congress could not punish for 
contempt and if the courts could furnish no aid, the only 
source of information would be testimony voluntarily furn- 
ished. Inasmuch as section 12 of the Interstate Commerce 
Act was identical with the provisions in the statute providing 
for compulsory testimony in this case, the effect of this de- 
cision was to deny its constitutionality also^. 

Of course it is true that the courts cannot be made mere 
executive agents for the legislative department, but it should 
be noted that the language of the act furnishing the commis- 
sion with power to compel testimony was not mandatory, but 
permissive; in other words, the court “may” declare the 
act a contempt if satisfied it is one after examination, that is, 
the aid invoked here is that of a court. The court in render- 
ing its opinion made much ado about the interference with 
private rights which such an investigation entailed and quoted 
approvingly from Kilbourn v, Thompson.^ 

Study of the questions asked Stanford does not indicate 
that they were excessively inquisitorial. Moreover, there is 
no proof that Itgislation would not result from the findings 
of the Commission. The dicta of the case sets off the private 
rights of the individual against the public need for informa- 
tion and the former was considered more important. It is 
true that the act creating the Commission w^as very broad and 
the matter to be investigated had wide ramifications, but then 
wise legislation can only be enacted on the basis of such in- 
vestigation. There is no reason why such attempts at inves- 
tigation should have been treated as “ interference with 
private business,” To restrict disclosures to judicial pro- 
ceedings in which private rights are being determined, as 
Judge Field would have it in this case, would be to make the 
public regulation of business impossible. 

However, much of this case was overruled by a Supreme 

^Kilbourn Thompson, 103 U. S. 168 (1880), see p. 350. 
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Court decision a few years later in Interstate Commerce 
Commission v. Brimson/ An appeal brought up for review 
before the Court a judgment dismissing a petition filed in 
the Circuit Court of the United States by the Interstate Com- 
merce Commission under the Interstate Commerce Act. 

The petition was based on the twelfth section of the Act, 
authorizing the Commission to invoke the aid of any court 
of the United States in requiring the attendance and testi- 
mony of witnesses, and the production of documents, books 
and papers.^ 

The Circuit Court held that section to be unconstitutional 
and void, as imposing on the judicial tribunal of the United 
States duties, that were not judicial in their nature. In the 
judgment of the Court, this proceeding was not a case to 
which the judicial power of the United States extended. 
Thus it regarded the petition of the Commission as nothing 
more than an application by an administrative body to a 
judicial tribunal for the exercise of its functions in aid of 
the execution of duties not of a judicial character, and ac- 
cordingly adjudged that this proceeding did ifot constitute a 
case or controversy to which the judicial power of the United 
States could be extended. 

In forming this decision, the Court said : 

Undoubtedly, Congress may confer upon a non judicial body 
authority to obtain information necessary for legitimate govern- 
mental purposes, and make refusal to appear and testify before 
it touching matters pertinent to any authorized inquiry, an of- 
fense punishable by the courts, subject, however, to the privi- 
lege of witnesses to make no disclosures which might tend to 
incriminate them or subject them to penalties or forfeitures. 
A prosecution or an action for violation of such a statute would 
clearly be an original suit or controversy between parties within 

^ Interstate Commerce Commission v. Brimson, 154 U. S. 447 (1894). 

2 See p. 391. 
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the*meaning of the Constitution, and not a mere application, 
like the present one, for the exercise of the judicial power in 
aid of a non judicial body.^ 

The similarity of the language in this decision of the Cir- 
cuit Court and of the Court in In re Pacific Railroad Com- 
mission is obvious. 

However the Supreme Court refused to 'Accept this inter- 
pretation of the power of Congress to compel testimony, say- 
ing, “ This interpretation of the Constitution would restrict 
the employment of means to carry into effect powers granted 
to Congress within much narrower limits than, in our judg- 
ment, is warranted by that instrument/' “ The Court added 
that an adjudication that Congress could not establish an ad- 
ministrative body with authority to* investigate the subject of 
interstate commerce and with power to call witnesses before 
it, and require the production of books, documents, and 
papers relating to that subject, would go far towards de- 
feating the object for which the people of the United States 
placed commerce among the States under National control." ® 

The issues l^tween the Commission and the witness, the 
Court said, were : 

Whether the Commission is entitled to the evidence it seeks, 
and whether the refusal of the witness to testify or to produce 
books, papers etc. in his possession, is or is not violation of his 
duty or in derogation of the rights of the United States seeking 
to execute a power expressly granted to Congress.^ 

The Court observed that the question presented was sub- 
stantially that which would arise if the witness were pro- 

^ In re Interstate Commerce Commission, 53 Fed. 476, 480 (1892). 

154 U. S. 474 - 

® p. 474. 

^ Ihid., p. 476. 


X 


JUDICIAL REVIEW OF INQUISITORIAL POWER 399 

ceeded against by indictment under an act of Congress ,de~ 
daring it to be an offense against the United States for any 
one to refuse to testify or tO' produce the required books, 
papers and documents. A prosecution for such offense or 
a proceeding by inf ormation to recover such penalties would 
have as its real and ultimate oibjeot to compel obedience to 
the rightful orders of the Commission, while it was exert- 
ing the powers given to it by Congress. And such the Court 
said, is the sole object of the present direct proceeding.'' ^ 
So the Court upheld the twelfth section O'f the Interstate 
Commerce Act authorizing the Circuit Courts of the United 
States to use their process in aid of inquiries before the 
Commission established by that act, denying the Circuit 
Court’s contention that such duties were not judicial. The 
petition of the Commission under that section was held to be 
a case to which the judicial power of the United States ex- 
tends. The Court also said that every citizen is obliged 
to obey the law, hence anyone summoned before the Com- 
mission must testify and produce documents, if the testimony 
and documents relate to the inquiry, and the^investigation is 
one which the 'Commission is legally entitled to make. 

O'f course the Court noted, that the power given to Con- 
gress did not carry with it authority to destroy or impair 
the fundamental guarantees of personal rights that are recog- 
nized by the Constitution as inhering in the freedom of the 
citizen, hence each of the defendants in this proceeding could 
have contended that he was protected by the Constitution 
from making answer to the questions propounded to liim or 
that he was not bound to produce the books, papers, etc. 
ordered to be produced, or that neither the questions pro- 
pounded nor the books etc. related to the particular matter 
under investigation, nor to any matter which the Commis- 
sion was entitled to investigate. This issue being determined 


1 154 U. S. 477. 
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in tjieir favor by the Circuit Court, the petition of the Com- 
mission could have been dismissed upon its merits. 

The Court pointed out the necessity for the courts decid- 
ing these questions as the inquiry whether a witness before 
the Commission is bound to answer a particular question 
propounded is one that cannot be submitted to a subordinate 
or executive tribunal for final determination, as such a pro- 
cedure would not be due process of law. 

An analysis of this decision shows that it clearly overrules 
both the decision in this case in the lower court and the de- 
cision in In re Pacific Railroad Commission, and holds that 
section 12 of the Interstate Commerce Act of 1887 provides 
constitutional procedure for the compelling of testimony be- 
fore the Commission. In other words, the decision in the 
lower courts that, Congress cannot make the judicial de- 
partment the mere adjunct or instrument of the other de- 
partments ” was reversed and the Supreme Court, although 
by a bare majority opinion, decided such proceedings did 
constitute a case or controversy within the meaning of the 
Constitution. 

The effect of this decision was to strengthen the power of 
Congress to set up an administrative commission and dele- 
gate to it power hitherto resident alone in the courts and 
Congress, to compel the attendance and testimony of wit- 
nesses as well as the production of papers by imposing the 
enforcement of such power on the courts. 

Yet the decision also- contained a warning, for the Court 
stated, that the fundamental guarantees of personal rights 
contained in the Constitution cannot be impaired by these 
investigations and the compulsory power can only be used in 
cases where Congress has power to investigate and where the 
questions asked are pertinent and relevant to the inquiry. 

Another ground for contesting the right of the govern- 
ment to extort testimony from unwilling witnesses arose 
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from an amendment of the Interstate Commer'ce Act interlded 
to increase its effectiveness. Originally punishable only by 
heavy fine, on recommendation of the Commission, Congress 
added in 1889 amendment whereby departure from the 
published rate was made punishable also by imprisonment. By 
this change, criminal, as well as civil procedure was brought 
into play. In 1^890, one Counselman appeared before the 
grand jury, in response to a subpoena served upon him, and 
later having been duly sworn, refused to answer in his testi- 
mony certain questions concerning his enjoyment of less 
than the open rate on grain, taking refuge under the Fifth 
Amendment to the Constitution. This declared that no per- 
son ^‘. . . shall be compelled in any criminal case to be a 
witness against himself.'' Having been adjudged by the 
District Court of IHinois to be in contempt, fined $500 and 
kept in custody until he should have answered the questions 
of the grand jury, he appealed to the Circuit Court, which 
upheld the action of the District Court. He then appealed 
to the Supreme Court of the United States which, after a 
lengthy decision, ordered him discharged frotn custody.^ 

The Court held that the Fifth Amendment to the Consti- 
tution as described above was a direct protection to the wit- 
ness, that he did not have to answer such questions, the 
answers to which would incriminate him. Thus the Court 
maintained that the Revised Statutes of the United States 
which for twenty-five years had been held to protect the con- 
stitutional rights of witnesses when called upon to give testi- 
mony against criminal proceedings based on such evidence, 
did not in fact adequately afford such protection. Counsel- 
man was ordered discharged from the custody of the United 
States Marshal. It was held furthermore ‘‘ that a statutory 
enactment to be valid, must afford absolute immunity for 
the offense to which the question relates," 

1 Counselman v, Hitchcock, 142 U. S^. 547 (1892). 


CONGRESSIONAL INVESTIGATIONS 


C 

402 

Tlie two statutes of Congress reviewed in this case were 
as follows : Section 860 of the Revised Statutes provided : ^ 

No pleading of a party nor any discovery or evidence obtained 
from a party or witness by means of judicial proceedings in this 
or any foreign country shall be given in evidence or in any 
manner used against him or his property or estate, in any court 
of the United States in any criminal proceeding, or for the 
enforcement of any penalty or forfeiture. Provided, that this 
section shall not exempt any party or witness from prosecution 
and punishment for perjury committed in discovering or testi- 
fying as aforesaid. 

This statute was a reenactment of the following one: ^ 

That no answer or other pleading of any party, and no dis- 
covery or evidence obtained by means of any judicial proceed- 
ing from any party or witness in this or any foreign country 
shall be given in evidence, or in any manner used against such 
party or witness, or his property or estate, in any court of the 
United States, or in any proceeding by or before any officer of 
the United States, in respect to any crime, or for the enforce- 
ment of any penalty or forfeiture by reason of such act or 
omission of such party or witness ; Provided, That nothing in 
this act shall be construed to exempt any party or witness from 
prosecution and punishment for perjury committed by him in 
discovery or testifying as aforesaid. 

The contention of the appellee was that this statute, by 
excluding such evidence as Counselman might be forced to 
give, from being used against him, or his property or estate, 
in any court of the United States, was adding to the guar- 
antees of the Constitution. Before its passage, voluntary 
admissions were always admissible in evidence against an 

* Rev. Stat 860 (repealed by 36 Stat. 862). 

^15 Stat. 37, section i Act for the Protection in Certain Cases of 
Persons making Disclosure as Parties or testifying as witnesses.” 
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accused. The Fifth Amendment sought only to preclude the 
use of involuntary testimony, while the act in terms excludes 
both voluntary and involuntary admissions.^ Of course it 
was admitted that the statute aided the United States in ob- 
taining testimony which would otherwise be debarred by 
virtue of the Fifth Amendment. 

It was further contended by the attorneys for the appellee 
that the meaning of the Fifth Amendment was that a person 
shall not be compelled to be a witness against himself in a 
criminal prosecution against himself, whereas they claimed 
that an investigation before a grand jury was in no sense a 
criminal case.^ As they said : 

The inquiry is for the purpose of finding whether a crime has 
been committed and whether anyone shall be accused of an 
offense. The inquiry is secret; there is no accuser, no parties, 
plaintiff, or defendant. The whole proceeding is ex parte, the 
testimony being confined to one side, and the evidence adduced 
is not governed by the rules or the manner or method by which 
testimony is adduced or admitted on the trial of cases in court. 
Such an investigation is not a criminal case within the meaning 
of the Constitution.® 

However, as we have seen, the Court interpreted this con- 
stitutional provision differently. Its object was, according 
to the decision, 

to insure that a person shall not be compelled, when acting as a 
witness in any investigation, to give testimony which might tend 
to show that he himself had committed a crime. ... It is en- 
tirely consistent with the language of Article five, said the court, 
that the privilege of not being a witness against himself is to 
be exercised in a proceeding before a grand jury.*^ 

1 142 U. S. 547. 

® p. 554. 

^JM.,p.563. 
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The Court further showed in pointing out the lack of ade- 
quate protection afforded the witness by the statutes that 
they could not and would not prevent his testimony being 
used against him or his property in a criminal proceeding in 
such court. 

It should be noted in this connection that the statutes 
brought up for review in this case were identical with that 
portion of the Act of 1857 as amended in 1862, referring to 
the same matter. These latter statutes applied only to the 
refusal of witnesses to testify before either House of Con- 
gress or one of their committees, and as originally enacted 
in 1857,’' granted full and absolute freedom from prosecu- 
tion for any act or transaction to which the witness may have 
testified. In this form the act was found to have worked 
great mischief ' and so was amended in 1862 to read that 
only the testimony and evidence testified to by a witness was 
CKempt from use against him in subsequent prosecution, but 
implied that he might be prosecuted for the act to which he 
had testified. 

r; 

By these acts Congress believed that in its investigations, 
no witness could find refuge in the Fifth Amendment and 
refuse to answer certain questions because they might crimi- 
nate him. It would seem then that the spirit of this decision 
would tend to nullify the Act of 1857 amended in 1862, 
for it was identical wdth Section 860 of the Revised Stat- 
utes, the only difference being that the former applied to 
“ congressional investigations '' as already explained, while 
the latter referred generally to any judicial proceeding. 
However, what could be the intrinsic difference between a 
Congressional investigation conducted by one of the Houses 
of Congress by means of a committee, and an investigation 
authorized by Congress and conducted by a Federal grand 

^ See supra, ch. v, p. 312, 

2 pp. 320, 323. ^ 



JUDICIAL REVIEW OF INQUISITORIAL POWER 405 

jury, or on the other hand by the Interstate Commerce Com- 
mission itself? In the light of the precedent oi Congress 
as illustrated in its committee investigations, it seems log- 
ical that the latter two types of investigations ought to be as 
free within the limits of the act authorizing them as the in- 
vestigations by Congressional committees. All are inquiries 
conducted in tlje last analysis by Congress and have all the 
characteristics of such, as for example, ex parte testimony, 
no right to counsel and lack of observance of judicial pro- 
cedure in general on the proceedings. As stated previously, 
Congressional committees have hesitated in recent years to 
compel witnesses to give testimony where they have claimed 
immunity under the Fifth Amendment, because of the doubt 
which exists as to the constitutionality of their powers in 
this respect.^ 

After the decision in Counselman v. Hitchcock the Inter- 
state Commerce Act was amended by an Act approved Feb- 
ruary II, 1893,^ as follows: 

That no person shall be excused from attending and testifying, 
or from producing books, papers, tariifs, contracts, agreements 
and documents before the Interstate Commerce Commission, or 
in obedience to the subpoena of the Commission, whether such 
subpoena be signed or issued by one or more Commissioners, 
or in any case or proceeding, criminal or otherwise, based upon 
or growing out of an alleged violation of the Act of Congress 
. . . on the ground or for the reason that the testimony or evi- 
dence, documentary or otherwise, required of him may tend to 
criminate him or subject him to a penalty or forfeiture. But 
no person shall be prosecuted or subjected to any penalty or 
forfeiture for or on account of any transaction, matter or 
thing concerning which he may testify, or produce evidence, 
documentary or otherwise, before said Commission, or in obedi- 

1 See supra^ p. 390. 

2 27 5 *^ 0 #. 443. 
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ence'to its subpoena, or the subpoena of either of them, or in 
any such case or proceeding ; 

Provided; That no person so testifying shall be exempt from 
prosecution and punishment for perjury committed in so testify- 
ing. Any person who shall neglect or refuse to attend and 
testify, or to answer any lawful inquiry, or to produce books, 
papers, tariffs, contracts, agreements and documents, if in his 
power to do so, in obedience to the subpoeila or the lawful 
requirement of the Commission, shall be guilty of an offense, 
and upon conviction thereof by a court of competent jurisdiction 
shall be punished by fine of not less than $100, nor more than 
l5,ooo, or by imprisonment for not more than one year, or by 
both such fine and imprisonment. 

Careful reading of this act shows that the objection to the 
former statute, that it was too narrow and did not afford 
full protection consonant with the Fifth Amendment, was 
eliminated. 

However, the Federal Courts did not at first agree with 
this view of the Amendment of 1893, for in 1894 in an Illi- 
nois Court this act was held to violate the Fourth and Fifth 
Amendments to the Federal Constitution, which declare that 
the right of the people to be secure against unreasonable 
searches and seizures shall not be violated, and that no person 
shall be compelled in any criminal case to be a witness against 
himself.^ 

The grand jurors of the United States Northern District 
Court of Illinois reported to the court that they were engaged 
in inquiring into certain alleged violations of the Interstate 
Commerce Act by certain railroads, and that James G. James 
being before them in response to a subpoena as a witness, 
and being inquired of respecting his knowledge of the ship- 
ment of certain products from Chicago east at a less freight 

1 U. S. V. James, 60 Fed. 257 (1894) i see also Hale v. Henkel, 201 U. S. 
43 (1906). 
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rate than was named in the open tariffs then in force, de- 
clined to answer the question for the reason that an answer 
thereto would tend to criminate him personally, or would 
disclose a source of evidence which would tend to criminate 
him personally, under the provisions of the Interstate Com- 
merce Act. Another witness, Gordon McLeod, refused to 
produce certain reports for the same reason.^ 

It was claimed by the attorney for the United States that 
the Act of 1893 afforded all the immunity that the Fifth 
Amendment was intended to provide. However the court 
said, If the guarantee of the Fifth Amendment be simply 
against a compulsory self -invoking of the penalties and for- 
feitures of the law, as distinguished from the other conse- 
quences of self -accusation, the claim is, in my opinion, well 
founded.^ But after looking at the real purpose of the fram- 
ers of the Fifth Amendment, the court asked the question, 
Did they intend to guarantee immunity against compulsory 
self-accusation of crime, so far as it might bring to the wit- 
ness law-inflicted penalties and pains only? Or, was it the 
purpose to make the secrets of memory? so far as they 
brought one’s former acts within the definitions of crime, 
inviolate as against judicial probe or disclosure ? ” ® 

The court answered that the latter was the real purpose of 
the Amendment, and hence the immunity granted by the 
Constitutional provision was not simply against the use of the 
selfaccusatory evidence in subsequent prosecutions and the 
statute therefore did not fully meet the Constitutional re- 
quirement.^ In Other words, the privilege which the framers 
of the Amendment secured was silence against the accusa- 

^U. S, v. James, 60 Fed. 258 (1894): p. 258. 

^ Ibid. f p. 259. 

® p. 261. 

* Ibid.t p. 264. 
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tion« of the Federal Government — silence against the right 
of the Federal Government to seek out data for an accusa- 
tion. — ^The stated penalties and forfeitures of the law might 
be set aside; but was there no pain in disfavor and odium 
among neighbors, or in the unfathomable disgrace, not sus- 
ceptible of formulation in language which a known violation 
of the law brings upon the offender ? ^ 

The doctrine in this case is in full accord with that of 
Counselman v. Hitchcock. “ The court still did not believe 
that the immunity granted by the statutes was wide enough 
to serve as a substitute for the Fifth Amendment and it 
seemed very fearful of the rights of the individual. Natur- 
ally, if a witness could refuse to testify when questioned by 
any agency of the Government seeking information in ac- 
cordance with authority granted by an Act of Congress, on 
the grounds of a violation of his personal rights as guar- 
anteed by the Constitution, the effectiveness of such investi- 
gations was seriously checked. 

About a year later the same issue was before a subordinate 
Federal Court,<-but was this time carried on appeal to the 
United States Supreme Court, where the James’s decision 
was overruled.’ In this case, one Brown had been sub- 
pcenasd by the grand jury, at a term of the District Court 
of the Western District of Pennsylvania to testify in relation 
to a charge then under investigation by that body against 
certain officers and agents of the Allegheny Railroad Com- 
pany for an alleged violation of the Interstate Commerce Act. 
When asked certain questions he refused to testify on the 
ground that such answers would tend to incriminate and 
accuse him. The grand jury reported his refusal to the 
District Court which held him in contempt, fined him, and 

^U. S. V. James, 60 Fed. 264 (1894) p. 264. 

2 See supra, p. 403. 

’ Brown «. Walker, 161U. S. 591 (1896). 
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held him in custody until he answered the questions. ,He 
appealed to the Circuit Court, which dismissed his writ, and 
then to the Supreme Court. 

In the resulting decision the Court said, This case in- 
volves an alleged incompatibility between that clause of the 
Fifth Amendment to the Constitution,’’ which declares that 
no person shall be compelled in any criminal case to be a 
witness against himself,” and the Act of Congress of Feb- 
ruary II, 1893.^ The Court then referred to the decision in 
Counselman v, Hitchcock which held that, in view of the 
Constitutional provision, a statutory enactment, to be valid, 
must afford absolute immunity against future prosecutions 
for the offense to which the question relates. To meet this 
requirement and to satisfy this construction of the Consti- 
tutional provision, the act in question was passed, exempting 
the witness from any prosecution on account of any trans- 
action to which he may testify. The case before us is 
whether this sufficiently satisfies the Constitutional guarantee 
of protection.” ^ The Court held that it did and that the 
witness was compellable to answer and th^s affirmed the 
judgment of the court below. So the final outcome in 1896 
was a complete denial of the right of witnesses to withhold 
material testimony in inquiries arising tmder the Interstate 
Commerce Act, although it required six years of litigation 
to bring about this result. 

In 1904 on complaint of William Randolph Hearst, the 
Interstate Commerce Commission conducted an inquiry into 
the practice of certain companies, owned by a railroad, of 
buying coal at the mines or breakers under a contract fixing 
the price to the vendor on the basis of a percentage of the 
average price received at tidewater in another state. It was 



^ 27 Sfat 443, see supra, pp. 405, 406, 
2 161 U. S. 593. 
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claimed by the Commission that the transaction was the 
means whereby the railroad gave preference in rates to the 
companies selling coal. 

Certain witnesses of the Company refused to divulge the 
nature of these contracts and produce certain documents, 
whereupon the Commission petitioned the Circuit Court to 
order their production as evidence. Hoyvever the Circuit 
Court refused to do so, holding that the documents asked for 
were irrelevant to the subject matter which the Commission 
might investigate under the authority of the Interstate Com- 
merce Act. They were intrastate contracts pertaining to 
intrastate business, and were no affair of the Commission, 
according to the Court. 

The Commission appealed to the Supreme Court of the 
United States which upheld its authority to demand the pro- 
duction of said contracts, claiming them to be relevant evi- 
dence bearing upon the manner in which the rates were fixed, 
and their production before the Commission in an investi- 
gation properly commenced, as to the reasonableness of coal 
rates, should ordered by the Circuit Court.^ 

The Supreme Court in considering this case, emphasized 
the competency of Congress to invest the Commission with 
authority to require the attendance and testimony of wit- 
nesses, and production of books, papers, tariffs, contracts, 
agreements and documents relating to any matter legally 
committed to that body for investigation. Moreover, the 
Court added, such an inquiry of the Commission should not 
be too narrowly constrained by technical rules, as to the ad- 
missibility of proof. “ Its function is largely one of investi- 
gation and it should not be hampered in making inquiry per- 
taining to interstate commerce by those narrow rules which 
prevail in trials at common law where a strict correspondence 
is required between allegation and proof.” ^ 

1 Interstate Commerce Commission v. Baird, 194 U. S. 25 (1904). 
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As to the claim of the witnesses that the contracts y%em 
not relevant matter, the Court said, Relevancy does not 
depend upon the conclusiveness of the testimony offered, but 
upon its legitimate tendency to establish a controverted fact. 
Relevancy is that quality of evidence which renders it prop- 
erly applicable in determining the truth or falsity of the 
matter in issue between the parties to a suit.^' ^ 

With respect to the interference of such inquiries with the 
rights of citizens the Court concluded by saying: 

Compelling the giving of such testimony and the production of 
such contracts does not deprive the witnesses of any rights 
under the Fourth and Fifth Amendments to the Constitution of 
the United States ... it is not proper to unreasonably hamper 
the Commission by narrowing its field of inquiry beyond the 
requirements of the protection of the rights of citizens as 
that would seriously impair its usefulness and prevent a realiza- 
tion of the salutary purposes for which it was established by 
Congress.^ 

The Baird case extended the power of the Commission to 
make inquiry and emphasized the need for a reasonable in- 
terpretation of its authority in compelling testimony. In 
Harriman v. Interstate Commerce Commission the power 
of the Commission to make investigations was again ques- 
tioned by the Supreme Court of the United States. Begin- 
ning in November, 1906 the Commission made an investi- 
gation of the combination practices of certain railroads. 
During the course of its inquiry, Harriman was called by 
the Commission and testified as a witness. He was asked 
about certain stock transactions of the Union Pacific Rail- 
road of which he was president and director. Upon the 

^ Interestate Commerce Commission v, Baird, 194 U. S. 25 (1924). 

^ Ibid,tp. 47, 

® Harriman v. Interstate Commerce Commission, 21 1 U. S. 407 (1908). 
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advice of counsel he declined to answer certain of these ques- 
tions. In accordance with the terms of the Interstate Com- 
merce Act the Circuit Court ordered them to be answered, 
whereupon the witness appealed. Harriman also refused to 
answer two other questions, more general in character, and 
the Court was asked to order him to answer them also. The 
Court denied the petition of the Commission in the latter 
case, so the Commission appealed to the Supreme Court of 
the United States. So there w^ere two appeals before the 
Court, one by Harriman and one by the Commission. 

The contention of Harriman’s attorneys in the argument 
before the Supreme Court was that Congress has conferred 
upon the Interstate Commerce Commission authority to in- 
vestigate, and in connection therewith, to compel the testi- 
mony of witnesses only in aid of its duty to execute and 
enforce the provisions of the act to regulate commerce; that 
the Commission is a body of limited powers derived exclu- 
sively from the act to regulate commerce; and that the re- 
stricted operation of the act limits the powers of the Com- 
mission. « 

On the other hand, the attorneys for the Commission 
argued that the Commission In making this investigation, 
had all the power of a Congressional committee of inquiry, 
so far as interstate carriers are concerned, and could inquire 
into the management of such carriers not only for purposes 
of regulation, but to recommend additional legislation. They 
said that to uphold the witnesses in their contumacy would 
be to prejudge Congress, and to hold that by no rational 
possibility could it legislate upon the subject at issue, and 
this without permitting Congress through the Interstate 
Commerce Commission to obtain the facts upon which such 
legislation could properly be constitutionally based; and 
without permitting Congress itself after it shall have acquired 
such facts, within its constitutional powers of debate, to 
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consider them. As to the power which entitles legislatwe 
committees to elicit information of the character here sought, 
the attorneys referred to the decision In re Chapman.^ 

However, the Court put a narrow construction on the 
power of the Commission and held that the purposes of the 
act for which the Commission may exact evidence embrace 
only complaints for violation of the Act, and investigations 
by the Commission upon matters that might have been made 
the subject of complaint, that the power to require testi- 
mony is limited, as ,it usually is in English-speaking coun- 
tries at least, to the only cases where the sacrifice of privacy 
is necessary, those where the investigation concerns a specific 
breach of the law.’' ^ In other words, in interpreting the 
Act the Court said, “ It is plain that there was no thought 
of allowing witnesses to be summoned except in connection 
with a complaint for contraventions of the act, such as the 
Commission was directed to investigate, or in connection 
with an inquiry instituted by the Commission, in the same 
manner and to the same effect as though complaint had been 
made.” Obviously such an inquiry is Hmited^o matters that 
might have been the object of complaint. 

The Court claimed the contention of the Commission was 
altogether too broad, namely, 

that it may make any investigation that it deems proper, not 
merely to discover facts tending to defeat the purposes of the 
Act, but to aid it in recommending additional legislation relating 
to the regulation of commerce that it may conceive to be within 
the power of Congress to enact ; and that in such an investigation 
it has' power, with the aid of the courts, to require any witness 
to answer any question that may have a bearing upon any part 
of what it has in mind.® 

1 /m re Chapman, 166 U. S. 661 (1897) ; see supra, ch. vi, pp. 3SS-361. 

* 211 U. S. 420. 

® /Hi., p. 417. 
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Tht Court pointed out that the enormous scope of the power 
asserted for the Commission should be emphasized and 
dwelt upon. 

The legislation that the Commission may recommend, embraces, 
according to the arguments before us, anything and ever3^thing 
that may be conceived to be within the power of Congress to 
regulate, if it relates to commerce with foreign nations or among 
the several States. And the result of the arguments is that 
whatever might influence the mind of the Commission in its 
recommendations is a subject upon which Jt may summon wit- 
nesses before it and require them to disclose any facts, no 
matter how private, no matter what their tendency to disgrace 
the person whose attendance has been compelled.^ 

This decision then stands for the position that an admin- 
istrative commission created by an act of Congress is limited 
in its power of investigation to execute and enforce the pro- 
visions of such act, that the restricted operation of the Act 
limits the powers of the Commission; and that in this case 
there was nothing in the act giving the Commission the 
power to compel the testimony of witnesses in investigations 
instituted on its own motion rather than the usual procedure 
of investigating after a complaint had been made to the 
Commission that the Act had been violated. So there was 
nothing in the Act to warrant the contention that Congress 
has conferred upon the Commission all the inquisitorial 
powers of Congress with respect to interstate commerce. 
Three justices dissented from the opinion, showing there was 
considerable doubt in the Court as to such a narrow re- 
striction of the power of investigation. 

After this decision, Congress amended section 13 of the 
Interstate Commerce Act to read : 

The Interstate Commerce Commission shall have full authority 
^ Jw re Chapman, 166 U. S. 417 (1897) p. 417, 
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and power at any time to institute an inquiry on its own motion^in 
any case and as to any matter or thing concerning which a com- 
plaint is authorized to be made, to or before said Commission by 
any provisions of this Act, or concerning which any question 
may arise under any of the provisions of this Act, or relating to 
the enforcement of any of the provisions of this Act.^ 

This amended section 13 o-f the Act came before the 
Court for review in Smith v. Interstate Commerce Com- 
mission.^ The Senate had by a resolution directed the Inter- 
state Commerce Commission to investigate, take proof and 
report to it, among other things, what amount, if any, cer- 
tain railroads, or any of them, had subscribed, expended or 
contributed to prevent other railroads from entering their 
territory, for maintaining political or legislative agents, for 
contributing to political campaigns or for creating sentiment 
in favor of any of the plans of any of the railroads. 

In pursuance of the resolution, the Commission ordered 
an investigation. During the hearings, the president of one 
of the companies, one Smith, subpoenaed as a witness, was 
asked by counsel for the Commission what, if ^ny, funds his 
company had expended in certain years for political cam- 
paign purposes and charged upon its books to operating or 
legal expenses or construction account. The witness refused 
to answer. 

On appeal the case came before the United States Supreme 
Court, which held that the investigation, particularly as re- 
lated to and defined by the questions asked, was not to be 
regarded as directed to the political activities of the carrier 
or its efforts to suppress competition, but as seeking the in- 
formation in order to ascertain the amount expended. More- 
over, such an investigation was proper in view of the general 
purposes and objects of the Interstate Commerce Act. Also 

1 Amendment of June 18, 1910, c. 309; 36 StaL 550, section ii. 

2 Smith V. Interstate Commerce Commission, 245 U. S. 33 (1917) • 
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the- Court called attention to the fact that Section 13 of the 
Act had been amended and that under it the Commission’s 
power of investigation is not necessarily limited to cases in 
which evils or abuses are definitely charged or remedies are 
proposed — nor is its right of inquiry in a particular proceed- 
ing necessarily to be measured by the scope of the pro- 
ceedings as defined by the order instituting it/ 

The question of the power of the Commission to investi- 
gate came before the Court in another case involving the in- 
terpretation of Section 20 of the Interstate Commerce Act/ 
This section as amended in 1906 gave the Commission power 
to control the accounting systems of railroads, and also to 
require such other information from common carriers as the 
Commission might deem necessary in enforcing the act. 
Under the authority granted in this section the Commission 
sent out a circular calling for statistics from every water 
carrier within the jurisdiction of the Commission as a basis 
for the determination of the proper form of the annual re- 
ports for water carriers. Certain water carriers refused to 
answer as to that portion of the report which did not concern 
joint business with the railroads, on the ground that it was 
irrelevant matter and of no concern to the Commission. On 
appeal to the Supreme Court of the United States, the Court 
compelled answer on the general ground that information 
concerning all the transactions of those carriers was neces- 
sary if the Commission was properly to regulate matters 
within its jurisdiction, that section 20 of the Interstate Com- 
merce Act conferred this authority, and that the power there 
granted did not exceed the constitutional power of Congress.® 

’■SG St at. sso, section ii, p. 34. 

’ Interstate Commerce Commission v. Goodrich Transit Company, 
224 U. S. 194 (191X). 
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A recapitulation of the cases involving the exercise of’in- 
quisitorial power by the Interstate Commerce Commission 
under the provisions of the Interstate Commerce Act estab- 
lishes the fiollowing : The right of Congress to delegate by an 
act such power to a commission having continuous existence/ 
the commission being restricted in its investigations, how- 
ever, by the terms of the act creating it and defining its 
authority,^ which is to say that commissions created by act 
of Congress are agencies of limited purpose, as is the case 
with committees of Congress acting under resolutions of the 
Senate or the House of Representatives; Congress may by 
statute order the courts to aid the Commission in requiring 
testimony from contumacious witnesses ; ^ these inquiries are 
not to be considered as trials,^ hence the formal rules of evi- 
dence governing procedure in cases at law need not be ob- 
served in such proceedings, although witnesses cannot be 
compelled to testify against themselves unless the protection 
afforded them by the Fifth Amendment is granted them in 
these inquiries by statute ; ® while the compulsion of testi- 
mony before such a non-judicial administrative tribunal as 
the Interstate Commerce Commission deprives a person of 
his liberty and property, yet such a proceeding is due pro- 
cess;® the demands of such a Commission for testimony 
must be relevant to the matter in which Congress is inter- 
ested as defined in the act establishing the Commission’s 
authority, and the refusal of a witness to testify on the 

^ Interstate Commerce Commission v. Brimson, see supra, p. 398. 

2 Harriman v. Interstate Commerce Commission, see supra, p. 414 ; also 
Interstate Commerce Commission v. Brimson, see supra, p. 399. 

s 1. C. C. V. Brimson, supra at p. 399* 

^ 1. C. C. V. Baird, supra at p. 410. 

5 Counselman v. Hitchcock, supra, at p. 401; Brown v. Walker, supra, 
at p. 409. 

C. C. V. Brimson, sttpra at p. 399; also I. C. C. v» Baird, supra 

at p. 41 1- 
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grolind that the testimony demanded is not relevant to the 
subject matter which the Commission may legally investi- 
gate calls for a decision from the courts as to its relevancy.^ 

By and large these investigations show that while the 
rights of citizens, such as freedom from search, privacy and 
the right of private property are certain to be impinged upon, 
yet protection is offered by the fact that compulsory orders 
of the Commission can only be enforced, if opposed, by final 
order of the courts, which sit in review, where controversies 
arise concerning the power of the Comnjission to compel in- 
formation. Moreover a witness who I’efuses to answer 
questions propounded by the Interstate Commerce Commis- 
sion or other Federal commissions wdth similar powers, does 
not run the risk of immediate indictment and prosecution for 
a misdemeanor, as is the case with witnesses who refuse to 
answer the questions of a Congressional investigating com- 
mittee.^ 

Turning our attention to the Federal Trade Commission, 
a body with powers of investigation quite similar to those 
of the Interstate Commerce Commission, we find that the 
fourteen years of its existence have not established any note- 
worthy standards for judging the power of such inquisitorial 
bodies.^ The first Chairman of the Federal Trade Commis- 
sion in commenting on its powers said that it has been specifi- 
cally granted by the act of its creation more extensive powers 
of investigation than have been granted to any other body in 
the history of our government.^ The clauses of the Federal 
Trade Commission Act granting the Commission inquisi- 
torial p'Owers were as follows: Section 6, paragraph (a) 

^ I. C. C. V. Brimson, supra at p. 400; I. C. C. v. Baird, supra at p. 41 1 ; 
Smith V, I. C. C., supra at p. 415. 

^ See supra^ p. 386. 

^ See David Lilienthal, op, cit., p. 715. 

* J. E. Davis in Growth of American Administrative Law^ p. 17. 
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That the Commission shall have power to gather and cotfipile 
information concerning, and to investigate from time to time 
the organization, business, conduct, practices and manage- 
ment of any corporation engaged in commerce, excepting 
banks and common carriers subject to the act to regulate 
commerce, and its relation to other corporations and to indi- 
viduals, associations and partnerships. Paragraph (h) To 
investigate from time to time, trade conditions in and with 
foreign countries where associations, combinations or prac- 
tices of manufacturers, merchants or traders, or other condi- 
tions, may affect the foreign trade of the United States and 
to report to Congress thereon, with such recommendations 
as it deems advisable. Section 9 of the Act authorized 
the Commission to enforce these powers by the usual appeal 
to the courts.^ 

Under these broad powers to search for facts of economic 
and social significance, a great volume of investigation has 
been successfully undertaken, but in every instance in which 
the aid of the courts has been invoked, the exercise of the 
power of compelling testimony has been deified, in each case 
upon some construction of the language of the Act.^ For 
example, the Commission has been enjoined from seeking 
information which did not relate to interstate commerce, that 
the Commission under the terms of the Act was without 
such power.® Again in United States v. Basic Products 
Company,^ the Commission, under authority of Section 6 
and without having before it charges of violation of law, 
sought information from the Basic Products Company con- 

^ 38 Stai, 717, Act of September 26, 1914. 

® See John L. Mechem, “ Fishing Expeditions by Commissions,” 22 Mkh. 
L. Rev. 776. 

^ Federal Trade Commission v. Claire Furnace Company, 285 Fed. 936 

(1923). 

^ U. S. Basic Products Company, 260 Fed. 472 (1919). 
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cernfng its business. It filed a petition for mandamus, which 
the court denied, saying that the claim of the Commission 
that '' it had the right to investigate any question having to 
do with the business of any corporation, except banks and 
common carriers subject to the control of the Interstate 
Commerce Commission,’' was unfounded. In Federal Trade 
Commission v. Baltimore Grain Products . Company ^ the 
Commission asked for a writ of mandamus under Section 9 
of the Act to compel certain corporations to permit an ex- 
amination by the Commission of the books and documents 
relating to the respondent’s business in interstate commerce. 
The Commission’s authority in this case was even widened 
by a Senate resolution charging the Commission with the 
duty of investigating the relation between prices at the 
farm and export prices.” “ The court said the question in 
the case was whether the statute confers upon the Commis- 
sion the right to inspect and copy the papers of any private 
corporation engaged in interstate and foreign commerce, 
whenever in the judgment of the Commission such inspec- 
tion may furnish information of value to an inquiry it is 
making as to some economic or commercial problem, and 
when it has no reason to believe that any violation of law 
has been committed. The court said it was satisfied that 
this is beyond any power which Congress can confer, in this 
way, at least. The court construed the act to authorize such 
an investigation only where some conduct of the particular 
corporation was the object of the inquiry. In the case of the 
American Tobacco Company v. The Federal Trade Com- 
mission,^ the Court held that the Trade Commission Act, 

^ Federal Trade Commission v, Baltimore Grain Products Compan}r, 284 
Fed. 886 (1922). 

* 62 Cong, Record 687, December 22, 1921. 

® American Tobacco Company v. Federal Trade Commission, 264 U. S. 
298 (1924) ; see also Wilson v, U. S., 221 U. S. 361 ; Silverthorne Lumber 
Co. V. U. S., 251 U. S. 385^ Boyd v, U, S., 116 U. S. 616. 

IT" 
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construed in the light of the “ unreasonable searches, and 
seizures '' clause, did not authorize the Commission to allow 
a search through all the respondent’s records, relevant and 
irrelevant, in the hope that something might turn up. The 
Supreme Court said in this case that the extent of the 
authority granted by Congress to the Commission did not 
include this powder. 

A summary view of these decisions shows at least the in- 
clination of the courts to hold such a commission strictly to 
the terms of the act defining its authority, that it is, as we 
have noted, an agency of limited purpose. The whole power 
of investigation of Congress does not descend upon these 
commissions by virtue of an act charging them, for example, 
with the duty of investigating facts significant to interstate 
commerce. The facts which a commission of this sort may 
compel apparently, must relate to the determination of legal 
rights and duties under existing law.^ Of course most of 
the work of the Interstate Commerce Commission and Fed- 
eral Trade Commission comes under this head, yet there are 
signs of the need for these commissions to« undertake fact- 
finding investigations of general economic and social signifi- 
cance,^ which may not have reference to existing law and 
may not even be immediately necessary for the enactment of 
legislation. As far as the courts are concerned, it seems to 
be an open question whether these commissions can compel 
testimony when engaged solely in a search for facts which 
are not to be used in the enforcement of existing law.® If 
such a procedure is not due process. Congress is certainly 

^ Harriman v. Interstate Commerce Commission, stipra^ p. 413. 

^ Proof of this is seen in the character of the subject matter of the 
investigations of the Federal Trade Commission in which attempts to 
compel testimony have been defeated by the courts. 

2 See supra, p. 414. 
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crippled in its power to collect facts which may be of great 
importance to the public understanding of significant eco- 
nomic and social problems.’- The increasing complexity of 
our economic system with its rapid development of new and 
powerful industries such as water power and related public 
utilities, demands as wide a collection of facts as possible as 
a means to some effective measure of social control. 

In one sense Congress has been using the power to compel 
testimony in fact-finding investigations ever since the early 
part of the nineteenth century by means of its investigating 
committees, and the Supreme Court of the United States has 
recently declared in McGrain v. Daugherty ^ that the com- 
pulsory investigation of facts which are necessary in order 
to legislate wisely is a power properly belonging to the 
Houses of Congress. These investigations should be called 
“ fishing expeditions ” by the courts only if the inconven- 
ience suffered by the individual in giving such testimony is 
greater than the advantage to the state of having such 
information. 

Of course the attitude that no government commission 
should be allowed to compel evidence unless it relates to the 
particular conduct of the particular individual or corporation 
being investigated, or unless the investigation relates to the 
enforcement of the law, really goes back to the fundamental 
conception of what constitutes due process. There is no 
doubt that a person compelled to testify or produce papers, 
is thereby deprived of his liberty and property, and that this 
inconvenience to the indmdual must be offset by some great 
advantage to the public or the government. It has always 
been understood that such compulsion was due process if it 
provided for the production of the testimony before a court, 
as here usually rights and duties were in dispute and the' 

1 See David Lilienthal, op. cit, p. 721. 

2 McGrain Daxigherty, 273 U. S, 135 (1927). 
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advantage to the state of being able to render a just decision 
was considered of more importance than the inconvenience 
of the individual. Since Interstate Commerce Commission 
V. Brimson/ it has also been the rule that government ad- 
ministrative agencies may compel testimony in the course of 
proceedings for the determination of legal rights and duties 
under existing law by invoking the aid of the courts in en- 
forcing such testimony. The question is, will the courts take 
the next step and declare that the compulsion of testimony 
in investigations solely foT fact-tfinding, is due process? 
Congress has already declared the need for such investiga- 
tions in its grant of power to the Federal Trade Commission.^ 

^ See supra, p. 399. 

2 Note broad powers of investigation given to the Federal Trade Com- 
mission, supra at p. 419. Also see debate in Senate, February 14, 1928 
on the George amendment to the Walsh resolution (S, Res. 83) propos- 
ing to refer the subject of the inquiry of the Senate into the public 
utilities industries of the United States to the Federal Trade Commission. 
The United States Daily, February 15, 1928. 


Roots of the Present Legislative Law on Contempts 
AND Committee Proceedings — in Legislative 
Investigations 

APPENDIX A 

New York State Legislative Law 

Art. 2, sec. 2. — Exemption of members and officers from 
arrest, A member of the legislature shall be privileged from 
arrest in a civil action or proceeding other than for a forfeiture 
or breach of trust in public office or employment, while attend- 
ing upon its session, and fourteen days before and after, each 
session, or while absent, for not more than fourteen days during 
the session with the leave of the house of which he is a member. 

An officer of either house shall be privileged from arrest in 
such a civil action or proceeding while in actual attendance upon 
the house. Either house shall have the power to discharge from 
arrest any of its> members or officers arrested in violation of 
his privilege from arrest. 

History: Formerly Legislative Law of 1892, sec. 2 

Rev. from R, S, pt. i, ch. 7, tit. 2, sec. 6-8 (i 

R. S. 154, sec. 6-8) 

Amplified in i Edmonds' Rev, Stat, [154] 

5 Edmonds' Rev, Stat,^ 259-60 
Rev. from i Rev. Laws, 122 {Laws of 1788, ch. 

34) 

General provision as to privilege from arrest; discharge of 
privileged person. Civil Practice Act, sec, 8gi. This act does 
not abridge or affect a privilege from arrest given by law or a 
right of action for a breach thereof. A privileged person is 
entitled to be discharged from arrest where other provision is 
not made therefor by law, by the court or a judge thereof, or by 
424 
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the county judge of a county where the arrest was made. The 
order must be made upon proof of the facts entitling the appli- 
cant to the discharge ; and the arrest and discharge are not a 
bar to a new arrest after the privilege has ceased. The court 
or judge may make the order without notice, or may require 
notice to be given to the sheriff or to the plaintiff, or to both. 

History : Rev. from Code Civ. Pro., sec. 564 
Amd. Laws 1877, ch. 416 
Amd. Laws 18^5, ch. 946 

Art. 2, sec. 3. Expulsion of members. Each house has the 
power to expel any C)f its members, after the report of a com- 
mittee to inquire into the charges against him shall have been 
made. 

History: Formerly the Legislative Law of i8g2, see. 3 
Rev. from R. S., pt. i, ch. 7, tit. 2, sec. 12 

Members of the legislature liable to forfeiture of office. Penal 
Law, sec. 1331. The conviction of a member of the legisla- 
ture of either of the crimes defined in this article, involves as a 
consequence in addition to the punishment prescribed by this 
chapter, a forfeiture of his office; and disqualifies from ever 
afterwards holding any office under this state. « 

History: Formerly the Penal Code, sec. 70 

Rev. from R. S., pt. 4, ch. i, tit. 4, sec. 10 (2 R. 
S., 682, sec. 10) 

Amd. Lazvs 1835, ch. 537, sec. i 

Art. 2, sec. 4. Contempts of either house. Each house may 
punish by imprisonment not extending beyond the same session 
of the legislature, as for a contempt, for the following offenses 
only : 

1. Arresting a member or officer of either house in violation 
of his privilege from arrest; 

2. Disorderly conduct of its members, officers or others in 
the immediate view and presence of the house, tending to inter- 
rupt its proceedings ; 

3. The publication of a false and malicious report of its pro- 
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ceejjings, or of the conduct of a member in his legislative capa- 
city; 

4. Giving or offering a bribe to a member, or attempting, by 
menace or other corrupt means, directly or indirectly, to in- 
fluence a member in giving or withholding his vote, or in not 
attending meetings of the house of which he is a member ; 

5. Neglect to attend or to be examined as a witness before 
the house or committee thereof, or upon reasonable notice to 
produce any material books, papers, or documents, when duly 
required to give testimony or to produce such books, papers or 
documents in a legislative proceeding, inquiry or investigation. 

History : Formerly the Legislative Law of j 8 p 3 , sec. 4 
Amd. Laws of 1905, ch. 23, sec. i 
Rev. from R. 6'., pt. i, ch. 7, tit. 2, sec. 13, 14 
(I R. S, IS 4 - 5 ) 

Bribery of members of the legislature . Pefial Laiv, sec. 1327. 
A person who gives or offers, or causes to be given or offered, a 
bribe, or any money, property, or value of any kind, or any 
promise or agreement thereof, to a member of the legislature, 
or attempts, directly or indirectly, by menace, deceit, suppression 
of truth, or other corrupt means, to influence a member to give 
or withhold his vote, or to absent himself from the house of 
which he is a member, or from any committee thereof, is pun- 
ishable by imprisonment for not more than ten years, or by a 
fine of not more than five thousand dollars, or both. 

History : Formerly Penal CodCj sec. 66 

Rev. from R. S'., pt. 4, ch. i, tit. 4, sec. 9 (2 R. S. 
682, sec. 9) 

Amd. Laws 1853, ch. 539, sec. i 

Receiving bribes by members of legislature. Penal Law, sec. 
1328. A member of either of the houses composing the legis- 
lature of this state, who asks, receives, or agrees to receive 
any bribe upon any understanding that his official vote, opinion 
judgment or action shall be influenced thereby, or shall be 
given in any particular manner or upon any particular side of 
any question or matter upon which he may be required to act 
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in his official capacity, or who gives or offers or promises to pve 
any official vote in consideration that another member of the 
legislature shall give any such vote, either upon the same or 
another question, is punishable by imprisonment in a state prison 
not exceeding ten years, or by a fine not exceeding five thous- 
and dollars, or both. 

History: Formerly Penal Code, sec. 67 

Rev. from R. S, pt. 4, ch. i, tit. 4, sec. 10 (2 
R, S, 682-3, sec. 10) 

Amd. Laws 1833, ch. 539, sec. i 
Witness refusing io attend before the legislature or legislative 
committees. Penal Law, sec. 132Q. A person who, being duly 
summoned to attend as a witness before either house of the 
legislature or any committee thereof, authorized to summon 
witnesses, refuses or neglects without lawful excuses to attend 
pursuant to such summons, is guilty of a misdemeanor. 

History : Formerly Penal Code, sec. 68 

Rev. from R. S., pt. 4, ch. i, tit. 4, sec. 14a. (2 
R. S. 683, sec. 14a) 

Amd. Laws 1853, ch. 539, sec. 2. 

Refusing to testify. Penal Law, sec. 133^-^ ^ person who, 
being present before either house of the legislature or any com- 
mittee thereof authorized to summon witnesses, wilfully re- 
fuses to be sworn or affirmed, or to answer any material and 
proper question, or to produce upon reasonable notice any 
material and proper books, papers, or documents in his posses- 
sion or under his control, is guilty of a misdemeanor. 

History: Formerly Penal Code, sec. 69 

Rev. from R. S., pt. 4, ch. i, tit. 4, sec. 15a (2 
R. S., 683, sec. 15a) 

Added by Laws 1833, ch. 539, sec. 2 
Art. 2, sec. 9. Additional employees. A committee of in- 
vestigation or other special committee of the legislature or of 
either house thereof may employ needed assistants. 

History: Formerly the Legislative Law of i8g2, sec. 9 
Amd. Laws 1913, ch. 483, sec. 3 
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Art. 4, sec. 60. Testimony before legislative committees, 
A legislative committee may require the attendance of wit- 
nesses in this state whom the committee may wish to examine, 
or may issue a commission for the examination of witnesses 
who are out of the state or unable to attend the committee or 
excused from attendance, which commission if directed by the 
house or legislature by which the committee is appointed may be 
executed during the recess of the legislature. A commission 
issued as provided by this section shall be in the form used in 
the courts of record of this state and shall be executed in like 
manner. Unless otherwise instructed by the committee ap- 
pointing them the commissioners shall examine privately every 
witness attending before them and shall not make public the 
particulars of such examination. 

History: Formerly the Legislative Law i8p2, sec. 60 

Rev. from R, S., pt. i, ch. 7, tit. 5, sec. i-ii (i 

R- S.^ 158) 

Sec. I, rev. from Laws 1814, ch. 13, p. 24. 

Service of subpoena issued out of court. Civil Practice Act, 
sec, 404, A subpoena issued out of the court, to compel the 
attendance of a witness, and, where the subpoena so requires, 
to compel him to bring with him a book or paper, must be 
served as follows: 

1. The original subpoena must be exhibited to the witness. 

2. A copy of the subpoena, or a ticket containing its sub- 
stance, must be delivered to him. 

3. The fees allowed by law for travelling to and returning 
from the place where he is required to attend, and for one 
day’s attendance, must be paid or tendered to him. 

History: Formerly C. C F., sec. 852 

Rev. from R. S., pt. 3, ch. 7, tit. 3, sec. 42 (2 R, 
S. 400, sec. 42) 

Rev. from i R, L., p. 524, sec. 20 (Laws 1813, 
ch. 56, sec. 20) 

See also : i K, & R., 356, sec. 20 

Penalty for disobedience to subpoena or order. Civil Practice 
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Act, sec. 405. A person so subpoenaed, who fails withput 
reasonable excuse to obey the subpoena, or a person who fails 
without reasonable excuse to obey an order, duly served upon 
him, made by the court or a judge in an action, before or after 
final judgment therein, requiring him to attend and be examined, 
or so to attend and bring with him a book or paper, is liable, in 
addition to punishment for contempt, for the damages sustained 
by the party aggl'ieved in consequence of the failure, and 
fifty dollars in addition thereto. Those sums may be re- 
covered in one action or in separate actions. If he is a party 
to the action in which he was subpoenaed, the court, as an 
additional punishment, may strike out his pleading. 

History : Formerly C. C. P., sec. 853 

Rev. from R. S., pt. 3, ch. 7, tit. 3, sec. 43 (2 R. S, 

400-1, sec. 43) 

Rev. from i R. L., p. 524, sec. 20 {Laws 1812, 
ch. 56, sec. 20) 

See also : i K. & R., 356, sec. 20 

Witness refusing to attend before the legislature or legislative 
committees. 

See supra: Art. 2, sec. 4. Penal^Law, sec. 1329 

Refusing to testify. 

See supra: Art. 2, sec. 4. Penal Law, sec. 1330 

Witness' right to counsel. — A witness summoned before a 
legislative committee has no constitutional or legal right to be 
attended by, or to the aid of, counsel on his examination.’’ 
People, ex rel. McDonald v. Keeler (1885) 99 N. Y., 463. 

Art. 4, sec. 61. Subcommittees. Whenever any standing 
committee of either house of the legislature shall be required 
to make an inquiry or investigation, such committee may appoint 
a subcommittee of not less than three of its own members to 
make such inquiry or investigation, and to take testimony in 
relation thereto ; and such committee or subcommittee and the 
chairman thereof shall respectively have all the powers and au- 
thority, which are conferred by law upon any committee which 
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is authorized to send for persons or papers, or upon the chair- 
man thereof. 

History: Formerly Legislative Law i8g2, sec. 61. 

Rev. from Laws 1886, ch. 653, sec. ii, in part. 

Art. 4, sec. 62. Witnesses' fees. Any person attending as a 
witness under the provisions of the last two sections shall receive 
the same fees as are allowed witnesses in civil actions in courts of 
record. Such fees need not be prepaid, but the comptroller upon 
the certificate of the chairman of the committee, and the proof 
by affidavit or otherwise that the same is due, shall draw his 
warrant for the payment of the amount thereof. 

History: Formerly Legislative Law i8p2, sec. 62. 

Rev. from R. S., pt. i, ch. 7, tit. 5, sec. ii (i i?. 
S., 156, sec. II ) 

Amd. Laws j886, ch. 653, sec. ii, in part. 

Fees of witnesses generally. Civil Practice Act, sec. i^Sp. 
A witness in an action or a special proceeding attending before 
a court of record or a judge thereof is entitled, except where 
another fee is specially prescribed by law, to fifty cents for each 
day’s attendance ; and, if he resides more than three miles from 
the place of attendance, to eight cents for each mile to the place 
of attendance. 

History: Formerly C. C. P., sec. 3318 

Rev. from R. S., pt. 3, ch. 10, tit. 3, sec. 33 (2 
R. S., 642, sec. 33) 

Amd. Laws 1840, ch. 386, sec. 8 

Art. 4, sec. 62-a. Subpoenas; oaths. The chairman, vice- 
chairman or a majority of a legislative committee may issue a 
subpoena requiring a person to attend before the committee and 
be examined in reference to any matter within the scope of the 
inquiry or investigation being conducted by the committee, and, 
in a proper case, to bring with him, a book or paper. The pro- 
visions of the civil practice act in relation to enforcing obedi- 
ence to a subpoena lawfully issued by a judge, arbitrator, 
referee or other person in a matter not arising in an action in a 
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court of record apply to a subpoena issued by a legislative com- 
mittee as authorized by this section. Any member of a legislative 
committee may administer an oath to a witness. 

[Such provisions enforcing obedience are Civil Practice Act, 
sec. 405, 406, 407, 408] 

History: This section was transferred by Laws of 1^20, 
ch. 936, from the Code Civ, Pro, Sec. 854, as 
tb legislative committees: 

C. C, P., sec. 854 
Amd. Laws 1877, ch. 416 
Am^. Laws ipoo, ch. 587 
Rev. from R. S., pt. 3, ch. 7, tit. 3, sec. 44 (2 
R, S,^ 401 sec. 44) and Code Civ. Pro., sec. 
843, as to oaths : 

C. C. P., sec. 843 
Amd. Laws 1877, 4^6 

Amd. Laws 1843, ch. 57 

Rev. from P. S., pt. 3, ch. 8, tit. 17, sec. ii (2 
R. S., 552, sec. II ) 

Art. 4, sec. 63. Expenses of committees. Whenever by 
resolution of either house, a committee duly appointed by it, 
shall be directed to conduct an investigation or tahe testimony 
in any other place than the city of Albany, the comptroller shall 
draw his warrant for the payment of the actual and necessary 
expenses of the committee or subcommittee having in charge 
such investigation, inquiry or taking of testimony, and of the 
officers and employees authorized to accompany them, upon 
the rendition of an itemized bill of such expenses certified by 
the chairman of the committee, and approved by the presiding 
officer of the house by which the committee was appointed, and 
upon proof by affidavit or otherwise that the same is due. 

History : Formerly the Legislative Law of 1892, sec. 63 
Rev. from Laws 1886, ch. 653, sec. ii, in part 
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Congressional Statutes and their Derivation 

U. S. Code. Title 2. The Congress, Congressional investi- 
gations, secs. 191-195-1. Title 2:191. Oaths to witnesses. 
The President of the Senate, the Speaker of the House of 
Representatives, or a chairman of a committee of the Whole, or 
of any committee of either House of Congress, is empowered to 
administer oaths to witnesses in any case under their examina- 
tion. Any member of either House of Congress may administer 
oaths to witnesses in any manner depending in either House 
of Congress of which he is a member, or any committee thereof. 

History: Rev. from U. S. R. S., sec. loi 

Rev. from i Stat., 554; 3 May 1798 
Amd. 3 Stat., 345; 8 Feb. 1817, ch. 10 
Amd. 23 Stat., 60; 26 June, 1884, ch. 123 
In Gould & Tucker. Notes on the Revised 
Sfatutes, V. I, p. ii; For sec. loi — "'The pro- 
vision in the original acts for punishing perjury 
are here omitted, as merged in the general pro- 
vision covering all perjuries, under Title 
‘Crimes’.” i Com. D. 66. (Commissioners’ 
Draft) 

For additional provisions pertaining to Senate procedure in 
administering oaths, See Senate Manual, p. 116, 117. Senate 
Doc. no. 168, 68th Cong. 2d sess. 

Cases: 235 U. S., 219: Henry v. Henkel 

273 J 7 . S., 135: McGrain v. Daugherty 

Title 2 : 192. Refusal of witnesses to testify. Every person 
who having been summoned as a witness by the authority of 
either House of Congress, to give testimony or to produce 
papers upon any matter under inquiry before either House, or 
432 
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any committee of either House of Congress, willfully mokes 
default, or who, having appeared, refuses to answer any ques* 
tion pertinent to the question under inquiry, shall be deemed 
guilty of a misdemeanor, punishable by a fine of not more than 
|i,ooo nor less than $ioo, and imprisonment in a common jail 
for not less than one month nor more than twelve months. 

History: San;ie as Rev, Staf. sec, 102 

Rev. from ii Stat,, 155; 24 Jan. 1857, ch. 19, 
sec. I 

Amd. 12 Stat,, 333; 24 Jan. 1862, ch. ii 

Cases: 6 Wheaton 204: Anderson v. Dunn 
103 U, S,j 168 : Kilbourn v, Thompson 
156 U, S,, 211: In re Chapman 
164 U, S,, 436: Chapman v, U. S. 

166 27 . S,y 661 : In re Chapman 
52 Wash, L. Rep, 451 : Sinclair v. U. S. 

235 27 . S.j 219: Henry v, Henkel 
243 27 . S., 521 : Marshall v, Gordon 
273 27 . S,, 135 : McGrain v, Daugherty 
207 Fed., 805 : Henry v. Henkel 
299 Fed., 620 : Ex Parte Daughert};*’ 

3 Fed., 2d. 488 : Railroad Labor Board v. Robertson 
99 N. Y,, 479: People ex rel McDonald v. Keeler 
I McArthur, 453: Stewart v. Blaine 
14 Ct. Claims ( 27 . S.), 539: Lilley v. U. S. 

27 . i'. Daily, March 18, 1927. Sinclair’s Case 
Title 2: 193. Privilege of witnesses. No witness is privi- 
leged to refuse to testify to any fact, or to produce any paper, 
respecting which he shall be examined by either House of Con- 
gress, or by any committee of either House, upon the ground 
that his testimony to such fact or his production of such paper 
may tend to disgrace him or otherwise render him infamous. 

History: Same as Rev. Stat., sec, 103 

Rev. from ii Stat., 155, sec. 2; 24 Jan. 1857, 
ch. 29, sec. 2 

Amd. 12 Stat., 333; 24 Jan. 1862, ch. ii 
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t Cases: 156 [7. ^S'., 21 1 : /n Chapman 
166 V. S., 661 : In re Chapman 
227 U, S., 131 : Heike v, U. S. 

235 [ 7 . S., 219 : Henry v. Henkel 
273 U, S., 135: McGrain v. Daugherty 
3 Fed,, 2d, 488 : Railroad Labor Board v, Robertson 
Title 2: 194. Witnesses failing to testify. Whenever a 
witness summoned as mentioned in sec. 192 of this article fails 
to testify, and the facts are reported to either House, the Presi- 
dent of the Senate or the Speaker of the House, as the case may 
be, shall certify the fact under the seal oLthe Senate or House 
to the district attorney for the District of Columbia, whose duty 
it shall be to bring the matter before the grand jury for their 
action. 

History: Rev. from Rev. Stat,, sec. 104 

Rev. from ii Stat., 156, sec. 3; 24 Jan. 1857, 
ch. 19, sec. 3 

Cases : 1^6 U . S,, 211: In re Chapman 
166 U. S,, 661 : In re Chapman 
235 U. S., 219: Henry v, Henkel 
275 U. S,, 13s : McGrain v. Daugherty 
3 Fed., 2d. 488 : Railroad Labor Board v. Robertson 
Title 2:195. Fees of witnesses in District of Columbia- 
Witnesses residing in the District of Columbia and not in the 
service of the government of said District or of the United 
States, who shall be summoned to give testimony before any 
committee of the House of Representatives, shall not be allowed 
exceeding $2.00 for each day’s attendance before said com- 
mittee. 

History: 19 Stat., 41; May 31, 1876, ch. 88 
Title 2 : 195-1. Limit on cost of Senate inquiries and investiga- 
tions. Hereafter Senate resolutions providing for inquiries and 
investigations shall contain a limit of cost of such investigation, 
which limit shall not be exceeded except by vote of the Senate 
authorizing additional amounts. 

History : 44 Stat [162]. App. p. 1877; 3 March 1926, 
ch. 44, sec. I 
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Senate Resolution: Fees of witnesses, U. S. Senate. Jan. 4, 
1900. 

Resolved: That the rule for paying witnesses summoned to 
appear before the Senate or any of its committees shall be as 
follows : For each day a witness shall attend, three dollars, and 
three dollars for each day spent in travelling to or from the 
place of examination by the usual route. A witness shall also 
be entitled to be reimbursed his necessary expenses for travel- 
ling to and from the place of examination in no case to exceed 
the sum of 7 cents a mile for the distance by him actually 
travelled for the purpose of appearing as a witness. 

(This is a standing order of the Senate — Senate Manual, 
Sen. Doc. no. 182, 68th Cong., 2d. sess.) 

Title 28: 634. Judicial code and judiciary. Testimony of 
witnesses before Congress'. No testimony given by a witness 
before either House, or before any committee of either House 
of Congress, shall be used as evidence in any criminal proceed- 
ing against him in any court, except in a prosecution for per- 
jury committed in giving such testimony. But an official paper 
or record produced by him is not within the said privilege. 

History: Same as Rev. Stat. sec. 8gp 

Rev. from ii Stat., 156; 24 Jan. 1857, ch. 19 
Amd. 12 Stat., 333; 24 Jan. 1862, ch. ii 
Cases : 166 U. S., 661 : In re Chapman 
227 U. S., 131 : Heike v. U, S. 

81 Fed., 830 : U. S. v. Bell 
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Trade Commission, 420, 421 
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Burdette v. Abbott, 15, 16 
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Calhoun, J. C., Vice-Pres., re- 
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Carpenter, Mathew H., Senator, 
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7T _Kilbourn, 225 
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tigation 
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Cleveland, Grover, President, de- 
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Mr. Justice Hoehling on, 381- 
383 ; doubt of constitutionality 
of statutes pertaining to, 390; 
decision of courts in relation to, 
under Interstate Commerce Act, 
401-409; summary view of, un- 
der Interstate Commerce Act, 

417 

Culver, Chas. V., Rep., unlawful 
imprisonment of, 172-174 
Crowe, Robert, a contumacious 
witness, 373 

Cunningham, Thos. W., a con- 
tumacious witness, 373 
Cushing, L. S., quoted, 29, 233, 
234, 308 ; cited, 323 

Daily Times, 145, 146 
Dallas, Geo. M., Vice-Pres., issues 
warrant for arrest of Nugent, 
347 

Daugherty Act, effect of repeal of, 
34on. , ^ 

Daugherty, H. M,, investigation of 
charges agaii^, 366, 367 
Daugherty, a contumacious 

witness, 293,^ 295, 355, 366, 367 
Da-«is, J. E., cited, 418 
Dawes, Henry L., Rep., calls the 
House a grand inquest, 206 
Department of Justice, investiga- 
tion of, 270, 272 

Dietrich, R. H., Senator, asks for 
investigation to clear his. name, 
268, 269 

Dingley, Nelson, Rep., chairman of 
investigating committee, 259-262 
District of Columbia, investigation 
of public improvements in, 186 
Double punishment, see cases of 
Houston, Samuel, Kilbourn, H., 
Wolcott, J. W. ; opinion in Con- 
gress concerning, 77, 88, 183, 205, 
206; sanctioned by courts, 267, 
268, 359, 360; influence of Act 
of 1857 and revision of i 873 » 3 i 7 , 
319, 325-328; use of, by Senate 
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in case of Robert Stewart, 355ii-» 
354n. ; summary view, 227, 228, 

384 

Duane, Wm., libel of Senate, 42-53 
Due process of law, power of in- 
vestigation and, 341 ; administra- 
tive commissions and, 400, 417, 
422 ; fact-finding investigations 
and, 423 

Duskin, George M., suspension of, 
256-258 

Edwards, E. J., a contumacious 
witness, see Sugar Trust Investi- 
gation 

Elliott, J. D., Captain, investiga- 
tion of charges against, 144 
Ellsworth, W. W., Rep., supports 
power of House to punish for 
contempt, 114 

English courts, decisions of, on 
contempt of Parliament, 345, 346 
Everhart, M. T., refusal to testify, 
339n., 34011. ^ ^ 

Evidence, rules of, in investiga- 
tions, 34, 35, 296; see Smith, 
John, Glover, L. F. 

Ewing, Thos., Secretary of De- 
partment of Interior, investiga- 
tion of charges against, 148, X49 
Executive, see Administrative De- 
partments, Fedeial 
Ex parte Daugherty, 276, 366-373 
Ex parte l^ugent, 346-349 
Ex parte Parker, 368 

Fall, Albert B., refusal to testify, 
288 

Federal Trade Commission Act, 
418-419 

Feder^ Trade Commission, power 
of investigation, 418 et seq. 
Federal Trade Commission v, 
American Tobacco Co., 388, 389 
Federal Trade Commission v. 
Baltimore Grain Products Co., 
420 

Federal Trade Commission v. 

Claire Furnace Co., 419 
Fifth Amendment, 287, 288, 388 
et seq., 401 et seq. 

Forsyth, John, Rep., supports 
power of House to punish for 
contempt, 74, 75 


Fourth Amendment, 284 et seq., 387 
et seq. 

Frankfurter, Felix, quoted, 296n., 
cited, 38611. 

Galloway, George B., cited, 386n. 
Galphin Claim, investigation of, 
148 

Glass, Carter, Senator, cited, 272n. 
Glover, John, Rep., remarks in re 
Kilbourn, 213, 217 
Goffin V. Donilfeliy, 15 
Graham, Harry, cited, 16 
Gray, George, Senator, report on 
Sugar Trust Investigation, 263 
Grover, L. F., Senator, investiga- 
tion of diarges against, 246-248 

Hale V. Henkel, 382, 383, 388, 389 
Hamilton, Alexander, appears be- 
fore House committee of inquiry, 
37 . 

Hamilton, James, Rep., submits re- 
solution asking for inquisitorial 
power, 100. 

Harding, Warren G., President, in- 
vestigations during administra- 
tion of, 366 

Harpers Ferry Investigating Com- 
mittee, see Thaddeus Hyatt 
Harriman, a contumacious witness, 
4II;4I4 

Harriman v. Interstate Commerce 
Commission, 411-414 
Plasbrouck, Paul D., cited, 28on, 
Hatsell, John, cited, 340. 
Havemeyer, H. O., a contumacious 
witness, see Sugar Trust In- 
vestigation 

Hearings of committees, 289 
Henisler v. Freedman, 239 
Henry, a contumacious witness, 
361, 362 

Henry v. Henkel, 361-362 
Hoar, George F., Rep., 216, 255 
Hoehling, Justice, ruling of, 381, 
382, 389, 390 

Holmes, John, Rep., submits reso- 
lution asking for investigation 
of executive departments, 65 ; 
supports inquisitorial power of 
the House, 76, 77 
Hopkinson, Joseph, Rep., remarks 
of, in re Anderson, 80 
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House of Representatives, commit- 
ments of, for contempt, see Con- 
tumacious witnesses, Inquisi- 
torial power, Administrative de- 
partments; constitutional author- 
ity for investigating administra- 
tive departments, 277-280; sur- 
render of prisoners to courts, 

330 

Houston, Samuel, punished for 
contempt of the House, 107-115; 
double punishment <5f, ii5n. 

Howard v. Gossett, 15 

Hurd, Frank, Rep., denies power 
of courts to review contempt 
proceedings, 218 

Hyatt, Thaddeus, a contumacious 
witness, 161-167 


Illinois, investigation of election 
in, 292 

Immunity of witnesses, see Crim- 
ination of ; also 339, 340, 407 

Impeachment, inquisitorial power 
in relation to, 42, 107, 174, 250- 
^53) 278, 336 et seq. 

Imprisonment, after adjournment 
of session, see Anderson v, 
Dunn, Woods, Patrick, White, 
Z. L., Ramsdell, H. J. ; also 316, 
317, 344 

Indian Bureau, investigation of, 
187 

Indictment of contumacious wit- 
nesses, see Kilbourn, Hallett, 
Simonton, J. W., Sinclair, H. F., 
Stewart, Rob’t., Sugar Trust 
cases, Wolcott, J. W. 

Ingalls, J. J., Senator, investiga- 
tion of election of, 254-256 

Inquisitorial power, application of 
first ten Amendments to, 197, 
198, 226, 283-288; conflicts vdth 
executive, see Presidents of the 
U. S.; control of, 296; defined, 
7; interference of, with private 
rights, 226 et seq., 283-288, 295 
et seq., 360, 372,^ 385 et seq., 
417 et seq.; judicial review of, 
summarized to 1876, 226 et seq., 
383-391 ; protests against exces- 
sive use of, 90, 91, 104-107, 119- 
124, 126, 169 


In re Chapman, 317, 335, 358-361, 

369 , ^ . 5 

In re Pacific Railway Commission, 
276, 388, 393-396 

Insull, Samuel, a contumacious 
witness, 292, 295 

Interstate Commerce Act, power 
to compel testimony under, 391, 
392, 393 ^ . . 

Interstate Commerce Commission, 
procedure in compelling testi- 
mony, 391-393; judicial review 
of inquisitorial power of, 417 
et seq. 

Interstate Commerce Commission 
•D. Brimson, 388, 393, 397 et seq. 

Interstate Commerce Commission 
V. Goodrich Transit Co., 416 

Interstate Commerce Commission 
V. Baird, 388, 409-41 1 

Interior, Dep’t. of, investigation of, 

187 

Interstate and foreign commerce, 
investigation of government con- 
trol of, 188 

Investigations, application of first 
ten Amendments to, 387-391 ; by 
House in aid of legislation, 94 
et seq. ; by Senate in aid of legis- 
lation, 161 et seq., 256 ; classified, 
8; declaration of legislative in- 
tent in making, 379 ; in connec- 
tion with breaches of .privileges, 
see Breaches of privileges; in 
connection with expenditures of 
public money, 53, 63 et seq.; in 
connection with general powers 
of legislation, 98, 99, 373, 376 
et seq.; in connection with mili- 
tary officials, 64, 65, 144 ; in 
connection with public officials, 
146-148; judicial nature of, 275, 
276 ; limits of power of, 283- 
297; necessity for compulsory, 
13; need of fact finding, 421- 
423; political character of, 141 
et seq., 148, 229, 281 et seq. ; pre- 
sumption of validity of, 371, 372, 
378, 379; procedure of commit- 
tees in making, 34 et seq., 57-63, 
91, 96 et seq., 105, 116-122, 140, 
141, 155-160, 176-180, 184-188, 
198-200, 247-250, 269, 283 et seq., 
288 et seq. ; prominence of 
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Senate in recent, 272, 280; re- 
cent decline in power of House 
to make, 272, 280; recent in- 
crease in number of, 270, 272; 
relation to judicial power, 13; 
summary view of, 272 et seq.; 
unlimited power of Congress to 
make, 379 

Irrelevant testimony, 281 
Irwin, R. B. a contumacious wit- 
ness, 202-209, 326-329 

Jackson, Andrew, President, inves- 
tigation of charges against, 65, 
66; denies power of House to 
make investigation, I 35 “i 3 ^ 

Jay Cooke and Co., investigation 
of bankruptcy of, see Kilbourn, 
Hallett 

Jefferson’s Manual, quoted, 5 i- 53 > 
199, 289 

Johnson, Andrew, President, case 
of impeachment of, 174-180 
Joint committees, investigations by, 

170, 171, 184-188; difficulty in 
punishing contumacious wit- 
nesses, 185 ct scq. 

Judicial investigations, 229, 282, 
see cji' parte Daugherty 
Jurisdiction, in case of offenses 
committed against a previous 
Congress, 210 

Kasson, John, Rep., remarks of, in 
re Kilbourn, 215, 216 < 

Kelley, Wm. D., Rep., assaulted, 

171, 172 

Kelsey, Wm. H., Rep., refers 
charges of corruption in New 
York Times to House, 150 
Kent, James, quoted, 29 
Kielley Carson, 15, 21 
Kilbourn v. Thompson, 13, 26, 230, 
276, 318, 335, 350, 354, 369 et seq ., 
377 , 387 

Kilbourn, Hallett, a contumacious 
witness, 210-224 329-333 
King, Wm. S., member-elect to 
House, charge of corruption 
against, 209 et seq. 

Knott, J. Proctor, Rep., submits 
resolution denying telegrams are 
privileged communications, 235, 
236 


Landis, James, cited, 39111. 

Lapp, J. A., cited, 28 
Lawrence, Wm., Rep., remarks on 
double punishment, 327 ; sup- 
ports inquisitorial power, 205, 
220 et seq. 

Legislative investigations, 220, 
282, 283 

Legislatures, exercise of judicial 
power, 14; source of inquisi- 
torial power of American, 29 
et seq. 

Libellous publications, power of 
House to punish for denied, 363 
et seq., see Libels and News- 
paper reporters 

Libels, oL House, see Smith, W. 
Scott, Marshall v. Gordon; of 
Senate, see Duane, Wm., Daily 
Times 

Lilienthal, David, cited, 392, 418, 
422 

Lilley v. U. S., 356-358 
Livermore, Arthur, Rep., opposes 
power to punish for contempt, 
68 et seq. 

Livingston, Rep., supports inquisi- 
torial power when used in aid 
of legislation, 95 

Louisiana Investigating Commit- 
tee, 231-246 
Luce, Robert, cited, 13 
Lynde, Wm. P., Rep., remarks in re 
Kilbourn, 223, 224 

Macartney, J. W., a contumacious 
witness, see Sugar Trust Inves- 
tigation 

Madison, James, Rep., on witnesses 
taking oaths, 298 
Maine v. Litchfield, 239 
Mallary, R. C., Rep., submits re- 
solution asking for inquisitorial 
power, 94 

Marshall tf. Gordon, 362, 366, 377 
Marsh, Caleb P., witness in 
Belknap investigation, 336, 337 
Mason, James M., Senator, submits 
resolution asking for inquisi- 
torial power, 161 

M'athews, Senator, investigation .of 
charges against, 248-250 
May, Sir Erskine, quoted, .34m ' 
McArthur, Judge, decision in case 
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of Irwin, R. B., 207; dismisses 
writ of habeas corpus, 327, 328 ; 
upholds cumulative penalty for 
contempt, 328 

McBain, Howard Lee, cited, 296n., 
386; quoted, 379n. 

McConachie, L. G., cited, 15, 17, 
24; quoted, 142 

McCrary, George, Rep., remarks 
in case of Barnes, 237, 238 
McDonald v. Keeler, .22, 27, 368, 
378, 390 

McGrain v. Daugherty, 279, 294, 
341, 342, 373-379, 387, 422 
McLane, Lewis, Rep., supports in- 
quisitorial power, 78 • 

Mechem, J. L., cited, 419 
Members of Congress, immunity 
from prosecution, 350 
Mercer, Charles F., Rep., supports 
power to punish for contempt, 
75, 76 • ^ 

Miller, Associate Justice, opinion 
in Kilbourn v, Thompson 
Misdemeanor, contempt of Con- 
gress made a, by Acts of 1857, 

1873, 31 1, 312, 316, 324 

Monroe, James, President, re- 
quests investigation, 87, 88; re- 
fuses to transmit documents, 89 
Montesquieu, cited, 14 
Morrill, J. S., Senator, objects to 
legislative inquiry, 256 
Morrison, Wm. R., Rep., chairman 
of investigating committee, see 
Louisiana Investigating Com- 
mittee 

Naval Oil Leases, Senate investi- 
gation of, 381 

New, J. D., Rep., supports power 
of investigation, 214, 215 
New York Customs House, inves- 
tigation of, 142, 143 * 

Newspaper reporters, expulsion of, 
145, 146, 153, 188, 190, 197 
New York Evening Postj see case 
of Smith, W. Scott 
New York Herald^ see ex parte 
Nugent 

New York State, early precedents, 
18-21; influence of early con- 
stitutions, 24-25 ; roots of legis- 
lative law pertaining to con- 
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tempts, 25, 26; revision of 18^9, 
25, 26 

New York Sun, see Sugar Trust 
Investigation 

New York Times, prints charges 
of corruption, 150 
New York Tribune, see White, Z. L. 
Norris, Geo. W., Senator, quoted, 
291 

Northern Pacific Railroad Co., 
land grants to, investigated, 188 
Nugent, John, a contumacious wit- 
ness, 346-347 

Oakley, Thomas J., Rep., supports 
inquisitorial power, 94 
Oaths, 34, 40, 59, 67, 78 et seq., 
298, see Act of May 3, 1798 
Orr, James L., Rep., supports 
power to punish for contempt, 
287 

Orton, Wm., a contumacious wit- 
ness, 241 

Owenby, J. A., a contumacious 
witness, 259-262 

Pacific Mail Steamship Co., see 
Irwin, R. B. 

Parliament, English, power^ to 
make compulsory investigations, 
15, 16; attitude of English 

courts, 15, 16;* exclusive judge 
of contempts, 16, 346; American 
legislatures inherit power from, 
352, 353; unnecessary for Con- 
gress to derive power from, 385 
Parliamentary Law, influence of 
English, on American colonial 
assemblies, 21 

Passmore William’s Case, 219 
Patterson, J. W., Senator, ex- 
pulsion from Senate recom- 
mended, 202 

Philadelphia Press, see Sugar Trust 
Investigation 

Pinckney, Charles C., Senator, ob- 
jects to power to punish for 
contempt, 45 et seq. 

Pindall, James, Rep., supports 
power to punish for contempt, 77 
Pitkin, Timothy, advocates inves- 
tigation, 64 

Polk, James K., President, refuses 
requests for information, 146 
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Poland Committee, see Credit 
^lobilier 

Poland, Luke P., Rep., chairman 
of investigating committee, 199 
Porter, Charles H., case of assault, 
180-184 ^ ^ I 

Post Office Department, invest!- j 
gation of, 86, 102 
Potts, cited, i6n. 

Presidents of the United ^ States, 
protests against inquisitorial 
power of Congress, 42, 79, 135, 
136, 144 146, 167, 168, 258, 276, 
277 , ^ 

Privileges, of members ot Con- 
gress, see Culver, Charles, 
Houston, Samuel, Kelley, Wm. 
D., Porter, Charles H., Stan- 
bery, Wm., Sumner, Charles 
Procedure, in trials of contuma- 
cious witnesses, 133, 134 

Randall, Robert, briber}^ 37-41 
Randolph, John, supports inquisi- 
torial power, 63, 64 
Ramsdeli, H. J., a contumacious 
witness, see White, Z. L. 

Rapalje, Stewart, cited, i6n., 
quoted, 34611. 

Rawle, W., quoted, 28 
Rea! Estate Pool and Jay Cook 
Indebtedness Committee, see 
Kiibourn, Hallett 

Relevant testimony, 228, 284-287, 
379-381, 387-389, 41 1, 417, 418, 
421 

Rex V. Wright, 15 
Richardson, J. D., cited, 42 
Ritchie, Thomas, a contumacious 
witness, 147, 148 

Rogers, Lindsay, cited, 2720., 
quoted, 280, 281 

Sanborn Carlton, 255 
Sargent, Winthrop, investigation 
of charges against, 54 
Saulsbury, Eli, Senator, criticizes 
procedure of committee, 247, 248 ; 
submits resolution, 254 
Schriver, J. S., a contumacious 
witness, see Sugar Trust Inves- 
tigation 

Schumaker, John G., member- 
elect to the House, 209-210 


Schuyler, Daniel, a contumacious 
witness, 373 

Searches, see Relevant testimony, 
see Fourth Amendment 
Searles, J. E., a contumacious wit- 
ness, see Sugar Trust Investi- 
gation 

Secrecy, in making investigations, 
see Credit Mobil ier, 289 
Senate, U. S., recent prominence 
of investigating activity, 272, 
280; constitutional basis for in- 
vestigating executive depart- 
ments, 278-280; Committee on 
Public Lands and Surveys, 291, 
355 t 35d; Generally see Investi- 
gations 

Sengstack, C. P., a contumacious 
witness, 147, 148 

Separation of Powers, inquisitor- 
ial power an infringement upon, 
276, 277 

Sergeant-at-Arnis, liability of, 350 
Seward, George F., a contumacious 
witness, 2,50-254 

Seymour, Allen S., a contumacious 
witness, ^ see Sugar Trust In- 
vestigation 

Sherman, John, Senator, objects 
to exercise of inquisitorial power, 

195, 

Shelf rev, Rep., supports investiga- 
tion of military official, 64 
Sheilabarger, Samuel, counsel, 207, 
208, 329 

Simontoii, J. W., a contumacious 
witness, 150-154 

Silver Poo! Investigation, 259-262 
Sinclair, Harry F., a contumacious 
witness, 291, 292, 379, 380. 

Sixth Amendment, 288, 390 , 
Smith, a contumacious witness,: 415, 
Smith V. Interstate Commerce., Com- 
mission, 415, 416 

Smith, H,, Rep., objects to inves- 
tigation of administrative offi- 
cials, 36,, 37 

Smith, W. Scott, case. of libel ..of, 
188-190' 

Smithsonian Institution, : investiga- 
tion of,. 54 

Smyth, A., Rep,,' supports power 
to punish for ..contempt, 79 ' ■ 
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Speaker of the House, interpreta- 
tion of, of duty under Act of 

1857, 336 

Spencer, Rep., denies power to 
punish for contempt, 71, 72 
Springer, Wm. A., submits report 
in re contumacy of George F. 
Seward, 250 

Stanberj?", Wm., case of assault of, 
see Houston, Samuel 
Standard Oil Co., c^f Indiana, 356 
Stanford, Leland, a contumacious 
witness, 394 

State Canvassing Board of 
Louisiana, members of, refuse 
to obey subpoena, 241-245; held 
as contumacious witnesses, 241- 

245 

Statutes, pertaining to Congres- 
sional investigations, 432, 435 
St. Clair, General, investigation of 
charges against, 36, 37 
St. Louis Globe mid Democrat, see 
Silver Pool Investigation 
Stewart, Robert, a contumacious 
witness, 3S5n., 35^^. 

Stewart, Joseph B., a contumacious 
witness, 200-202, 349, 350 
Stewart v, Blaine, 349, 350 
Stockdale v. Hansard, 346, 386 
Story, Judge, quoted, 22, 23 
Subpoena duces tecum, issue of, see 
Contumacious witnesses; Louis- 
iana Investigating Committee ; 
example of, issued by House, 236 ; 
drag net, example of, 237, 238, 
286; rule of House as to fram- 
ing of, 238; service of by deputy, 
254-256 

Sugar Trust Investigation, 262-268 
Sumner, Charles, assault on, 149, 
150; denies power of Senate to 
make legislative investigation, 
163, 164, 196 • 

Talmadge, James, Rep., supports 
power to punish for contempt, 
79, 80 

Tariff Act, March 3, 1857, alleged 
bribery in connection with, see 
Wolcott, J. W. 

Terry, Nathaniel, opposes issue of 
general warrants, 67 
Testify, law to compel witnesses 
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to, see Witnesses ; also Act of 

1857 • 

Thurman, Allen G., Senator, on 
double punishment, 325 

Thurston, B., Senator, submits re- 
solution asking for investigation, 
54 

Tracy, Uriah, Senator, supports 
power of Senate to punish for 
contemptj 48, 49 

Treasury Department, investiga- 
tion of, 123, 271 

Trials, in House, see Anderson, 
John, Houston, Samuel, Randall, 
Robert, Whitney, R. M. ; also 
227, 228; in Senate, see case of 
Smith, John; also 227, 228 

Tyler, John, President, refuses 
demands for information, 144 

Union Pacific Railroad, see Credit 
Mobilier 

United States Bank, investigated 
by House in 1832, 103 -107; in 
1834, I 15-122 

United States Code, see Appendix 
B 

United States Housing Corpor- 
ation, Senate investigation of, 
271 

United States Signal Corps, 
Senate investigation of, 271 

U. S. James, 406-408 

U^S. V. Basic Products Co,, 419 

U. S. V, Sinclair, 379, 380 

U. S. V, Armour & Co., 390 

Veterans’ Bureau of the United 
States, Senate investigation of, 
271, 272 

Walsh, Thos. J., Senator, quoted, 
as to prominence of Senate in 
making investigations, 280 ; as to 
rules for determining relevancy 
of testimony, 286; in Sinclair’s 
case, 291, 292; in Stewart’s case, 
355n,, 356n., 379 

War Department, investigation of, 
63, 64 

Warrants, of courts, effect of issue 
of, on inquisitorial power of 
Congress, 329-332 ; ignored by 
House, see Kilbourn, Hallett ; 
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ftf, by Congress, reviewed 
by* Supreme Court, 374 375; 
i>>ue of, by House, 38, 43, 44, 
?>7. ^*9. 7o» JoB, 152, 175, 180, 181, 
227, 239, 240; also see Contii- 
niaciotis witnesses; issue of, by 
Senate, 361, 227; see also Con- 
tumacious witnesses 
Washington, George, President, re- 
fuses recfuest for papers, 42 
Wlu'te, Z. L., a contumacious wit- 
ness, 190- 19S 

Whittiey, Charles, see Randall, 
Robert 

Whitney, Robert a contuma- 
cious witness, 127, 128 
Whitridge, F. W., cited, 13, quoted, 

23 

Wiickens Wilk-v, 28 
Wigmore, J. IL, quoted, 13, 14, 
cited, 27811., 3850. 

Wilkinson, James, General, inves- 
tigation of charges against, 64 
WilHam.s, l.ewis. Rep., attempt to 
l)ritK% see Anderson, John 
Wilson Committee, see Credit 
M obi Her, 349 

Wilson, Woodrow, President, Con- 
gressional investigating^ activi- 
ties during administration of, 
272; quoted, 281 

Wi.se, Henry A., fnswers protest 
of Andrew^ Jackson ^ against 
House investigation, 136, 138-J41 
Witnesses, attendance of, power 
of House to compel, 37, 42, 54, 
7k Bi, 82, 87, 91, 94-97. 
100-102 ; attendance of , power of 
Senate to compel, 59, 60, 102, 145, 
161-167, 190-197, 246-248, 254-257, 
259-269, 271, 272, 278-280; see 
also court decisions; members 


* of Congress as, 290; no action 
I taken concerning contumacy of, 
i 122, 132, 133, 146,^ 147, 241, 253, 
see Everhart, M. T. ; options of 
Congress in punishing contuma- 
cious, 295 ; payment of, 290, 357, 
358; protection to, 32, 351-354 
377, 383, 387; in testifying be- 
fore Federal Administrative 
Commissions, 399, 400; purging 
of contempt: 179, 256, 295, 356, 

I see also Irwin, R. B. Barnes, 

I G. W., Owenby, J. A., Stewart, 

I Rob’t. ; refusal to appear, 44, see 
i also Duane, Wm., Daugherty, 

I M. S.; refusal to testify, see 

I Contumacious witnesses ; right 

: to aid of counsel and compulsory 

i process, 289 

: Wolcott, J. W., a contumacious wit- 
I ne.ss, 1 54-1 JO, 331, 332 

' Wolcott, Secretary of the Treas- 
' iiry, requests investigation, 53 

; Wood, Rep., denies power of 
I House to make legislative inves- 

! tigation, 96 

j Woods, Patrick, case of assault, 

1 |)wnished by jail sentence, 180- 

j 184 

1 Wooley, a contumacious witness, 
i 174-180 

I Writ of Habeas Corpus, arguments 
i in Congress denying power of 

I courts to review proceedings in 

j contempt on issue of, 21 1, 220- 

i 223, 332, 333; effect of issue of 

on power of Congress to punish 
for contempt, 292, 293, 354-35.6; 
also see Daugherty, M. S., Irwin, 
R. B., Kilbourn, Hallett, Nugent, 
John, Stewart, Robert 



